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This study presents an analysis of 15 decisions of the High Anti-Corruption Court
(HACC) and 2 decisions of the HACC Appeals Chamber imposing a sanction in the
form of asset forfeiture. The think tank "Institute of Legislative Ideas" draws
attention to the procedural and substantive peculiarities of the respective
category of cases and offers recommendations aimed at ensuring compliance
with the principles of the rule of law and fair trial in the consideration of these
cases. In particular, the study covers the following issues: limitation period for
filing a claim, time for trial, proper notification of the defendant, applicable
standard of proof, prospective effect of the law, conditions for the forfeiture,
proving the ownership or control over the assets and risks of violation of third
party rights, etc.
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The adoption of the Law of Ukraine "On Amendments to Certain Legislative Acts of
Ukraine on Improving the Efficiency of Sanctions Related to the Assets of Certain
Individuals" (Law No. 2257-IX), which entered into force on May 24, 2022, paved the
way for the confiscation of assets of individuals and companies that contribute to the
Russian aggressive war against Ukraine. This law introduced a new type of sanction -
asset forfeiture.

The Institute of Legislative Ideas, having the relevant expertise in non-conviction
based forfeiture (NCBF), has been studying the mechanism starting from the stage of
drafting the relevant Law. After the Law was adopted and before the first lawsuits
were filed, we provided recommendations on how to make the measure compatible
with the standards of property rights protection, fair trial standards and in line with
the ECtHR case law.
 
In this vein, the Institute of Legislative Ideas now analyzes the practice of applying the
new sanction (in 15 judgments of the High Anti-Corruption Court (HACC) and two
decisions of the HACC Appeals Chamber) in order to identify tendencies and spotlight
bottlenecks in jurisprudence on the matter and to provide recommendations for
improving the mechanism of forfeiture. The study addresses the following issues:
limitation period for filing a claim, time for a trial, proper notification of the defendant,
applicable standard of proof, effect of the law in time, proof of the conditions for the
forfeiture, establishing the ownership of the assets and risks for third parties" rights
etc.
 

1. Limitation period for filing a claim

In the HACC"s case law two different approaches may be encountered with regard to
when exactly the three-month period for filing a claim starts to run: according to one
it is the day when the National Security and Defense Council of Ukraine (NCDC)
freezes the defendant"s assets; according to the second, it is the day when all
preconditions for the forfeiture eventuate. The limitation period should commence as
soon as all the necessary preconditions for the forfeiture eventuate (assets freeze
being just one of many), i.e. when all the facts that entitle the Ministry of Justice to file
a claim has taken place.
 

. 

SUMMARY
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2. Time of trial

Proper examination of evidence in this category of cases is not feasible within the ten-
day period allotted by the Law. That is why the HACC had to deviate from the
statutory time limit in order to ensure full and comprehensive study of the
circumstances and proper assessment of the evidence submitted. However, such a
deviation cannot be regarded as a violation of the guarantees of Article 6 of the ECHR,
since according to the ECtHR case law, the paramount criterion on which the
reasonable time of the trial depends is the complexity of the case.
 

3. Proper notification of the defendant

Given that "Ukrposhta" (Ukraine"s National Post) does not exchange mail with the
Russian Federation, the acute issue that remains is the proper notification of
defendants, without which it is impossible to comply with the guarantees of a fair
trial. A possible solution to this problem could be the creation of a website (within the
HACC"s or the NSDC"s web-platforms) specifically dedicated to announcements
concerning sanctioned persons. On such a website, the relevant persons could track
any changes in their status, including notifications of upcoming court hearings.
 

4. Standard of proof

 In cases concerning forfeiture under Article 283-1 of the Code of Administrative
Proceedings of Ukraine, a lower (civil-law) standard of proof applies. However, the
definition of the standard in the current legislation does not accurately correspond to
its true meaning. The civil-law standard of proof should be determined not by the
relative strength of the one party's evidence compared to the other party's evidence
(since in this case, as long as the defendant does not appear in the proceedings, the
court would have to rule in favor of the plaintiff, no matter how weak the latter"s
evidence was), but rather on the basis of the degree of conviction of the judge in the
truth of the allegations relied upon by the plaintiff (the judge must be convinced that
such allegations are more likely to be true than false). This standard is called the
preponderance of evidence standard (aka balance of probabilities), or the 50+
standard.

The difference between the standard applicable in the cases at hand and the "beyond
a reasonable doubt" standard (which is applied in criminal cases) justifies why an
administrative case concerning forfeiture can be tried before the sanctioned person is
found guilty in criminal proceedings.
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5. The effect of the law in time

The Law requires that confiscation can be applied only to persons whose assets were
frozen after the forfeiture had been introduced into national legislation, i.e. after May
24, 2022. However, the date of assets freeze should not be relevant (provided that it
took place after the entry into force of the Law of Ukraine "On Sanctions"), because
when assessing the temporal effect of the provision on the forfeiture, the only factor
to be taken into account is the date of the defendant's actions that justify the
forfeiture.

6. The defendant's citizenship (residence)

In view of the imminent threat caused by the circumstances of the war in Ukraine,
the provision of the Law of Ukraine "On Sanctions", according to which sanctions
cannot be applied to Ukrainian citizens (except for those who carry out terrorist
activities), seems unreasonable and probably discriminatory. This approach should be
changed.
 

7. Regarding the preceding asset freeze

 The HACC while considering a claim for the forfeiture assesses the lawfulness of the
asset freeze that has to precede the forfeiture. Yet the position on the exact scope of
the judicial review in this regard is unclear. The review remains mostly formal.
 

8. Regarding evaluative concepts

"Substantial threat" and "material assistance" as grounds for forfeiture are evaluative
in nature. The very use of evaluative concepts per se cannot serve as a reason to
criticize the Law, but the HACC should develop the proper criteria to assess the
respective concepts. And while there can hardly be any doubt that the threat to
Ukraine's national security is substantial, the concept of "material assistance" may be
subject to dispute. In general, the materiality of assistance should mean that the
defendant's contribution to the "joint venture" of waging the aggressive war against
Ukraine is tangible, noticeable, and significant in the context of the total efforts of all
those involved in the aggression.
 

9. Establishing the ownership of assets

It is arguably the most difficult part in considering the relevant category of cases, due
to the fact that not only the assets owned by the defendant directly, but also the
assets that the defendant effectively controls without being the formal owner are
subject to forfeiture. 
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To establish effective control, the following concepts should be utilized: ultimate
beneficial owner; direct and indirect decisive influence; significant participation;
indirect significant participation; control; related parties; chain of ownership of
corporate rights in a company; affiliates; ownership structure of business entity.
The ownership structure often includes companies registered under foreign law. This
can potentially create an opportunity to circumvent sanctions, provided that at least
one of the companies in the chain is located in a jurisdiction that has not imposed
sanctions on the defendant.

The court does not need to establish the fictitiousness of certain contracts (which
were concluded to circumvent the sanctions), since the subject of proof is not the
formal validity of a particular agreement, but the question of whether the defendant,
despite the respective agreement (e.g. sale of shares in a company), retained the
efficient control over the asset.
 

10. Protection of the rights of third parties

The application of a sanction in the form of asset forfeiture may potentially create
risks of violation of the rights of third parties. For example, when the defendant's
property is encumbered by the rights of third parties (pledge, mortgage, etc.), or
when the asset to be confiscated belongs to a company in respect of which the
defendant is the main, but not the only, beneficiary.In this case, the issue of
protecting the rights of bona fide third parties becomes acute. Such protection can
be ensured through providing some compensation mechanisms or saddling the state
with the duty to purchase the shares of bona fide third parties upon their request, etc.
However, one should not lose sight of the fact that such persons may also be
indirectly related to the defendant, and it is subject to judicial determination. In this
context, the burden of proof of one"s good faith may be allocated on those claiming
violation of their rights by sanction measures, which would mean the introduction of
a rebuttable presumption of bad faith of a third party.
 

Conclusion

 At the end of the day, the cautions and recommendations expressed in this study are
aimed at ensuring that the requirements of the rule of law are met when applying
the sanction in the form of asset forfeiture. In order for such interference with the
property rights to be compatible with fundamental human rights, it must (a) be
lawful; (b) pursue a legitimate aim; and (c) be proportionate to the aim pursued.
Moreover, in addition to the ECtHR case law on the right to peaceful enjoyment of
possessions and fair trial standards, the High Anti-Corruption Court should also take
into account international law on the protection of foreign investment. In this regard,
attention should be paid to compliance with the requirements of "necessity" as
defined in Article 25 of the Articles of the UN International Law Commission on the
Responsibility of States for Internationally Wrongful Acts.
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The adoption of the Law of Ukraine "On Amendments to Certain Legislative Acts of
Ukraine on Improving the Efficiency of Sanctions Related to the Assets of Certain
Individuals" (Law No. 2257-IX), which entered into force on May 24, 2022, paved the
way for the confiscation of assets of individuals and companies that contribute to the
Russian aggressive war against Ukraine. This law introduced a new type of sanction -
asset forfeiture.

The Institute of Legislative Ideas analyzes how the new sanction is applied in
jurisprudence of the High Anti-Corruption Court (HACC) in order to identify some
tendencies in case law and develop recommendations on how to warrant compliance
with the principles of the rule of law and fair trial in the relevant category of cases.

METHODOLOGY
This study offers an analysis of fifteen HACC judgments applying the sanction
provided for in clause 11, part 1, Article 4 of the Law of Ukraine "On Sanctions", which
had been delivered as of March 1, 2023. These are the judgments in the following
cases:

Case of YEVTUSHENKOV V.P.
Case of FALALEYEV A. P.
Case of POLUKHIN O.M.
Case of YANUKOVYCH V.F.
Case of TORKUNOV A.V.
Case of LYABIKHOV R.P.
Case of PAIKIN B.R.
Case of SHELKOV M.YE.
Case of KOLBIN S.M.
Case of KOVITIDI O.F.
Case of BAKHAREV K.M.
Case of AKSAKOV A.G.
Case of DERIPASKA O.V.
Case of CHERNIAK O.Y.
Case of GINER E.L.

 
INTRODUCTION
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The cases were analyzed through the lens of compatibility of the measure with the
right to peaceful enjoyment of possessions (Article 1 of Protocol No. 1 to the ECHR), fair
trial standards (Article 6 of the ECHR) and norms of international investment law. The
first part of the study focuses on preliminary (procedural) issues, such as the limitation
period for filing a claim, duration of trial, proper notification of the defendant, the
applicable standard of proof and the effect of the law in time. The second part of the
study deals with the substantive issues, viz the conditions necessary for the
imposition of the relevant sanction. In particular it addresses the defendants'
citizenship (residence) requirement, the preceding assets freeze, establishing the
ownership of the assets, the use of evaluative concepts and protection of third party
rights.

PROCEDURAL ISSUES
 

1. Limitation period for filing a claim

The procedural peculiarities of trying the claims for asset forfeiture are provided for in
Article 283-1 of the Code of Administrative Procedure of Ukraine (hereinafter – CAP).
Yet, the Article is silent on the time limit within which the Ministry of Justice may file a
claim with the court. Therefore, the general rule applies. It is enshrined in of para 2,
part 2, Article 122 CAP:

"A three-month period shall be established for a public authority to apply to an
administrative court, which, unless otherwise provided, shall be calculated from the
date of occurrence of the grounds giving the public authority the right to file the
claims specified by law".

It follows from the above provision that the Ministry of Justice is given three months
to file a lawsuit with the court. But when exactly does the three-month period starts
to run? In the case law of the HACC two different answers may be found. Thus, in
some cases(1), the HACC notes that this period should start from the date when the
National Security and Defense Council (NSDC) freezes the assets of the individual
concerned. For example, in the Polukhin case, the HACC noted:

"for the plaintiff, the three-month period for applying to the court began from the
date of imposition by the NSDC of the sanction in the form of an indefinite freeze of
the defendant's assets...".

On the contrary, in some other cases(2), the HACC points out that the starting point
should not be the NSDC"s decision, but the day when the Ministry of Justice collected
sufficient evidence to justify the forfeiture. For example, the Torkunov case reads:

 1. See the cases of Polukhin and Falaleyev.
2. See the cases of Yanukovych, Kolbin, Torkunov, and Paikin.
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 "the authorized subject obtains the right to file the claim not from the moment
when President"s Decree enacts the relevant decision of the National Security and
Defense Council of Ukraine [on asset freeze], but from the moment when all the
conditions for the imposition of the sanction are established, including, the
ownership of certain property (assets) by the person; at the same time filing a claim
to the court is limited to the period of martial law".

The latter position prevails in the HACC"s case law and it is more in line with the
wording used in Article 122 CAP providing that the countdown starts when all the
grounds entitling the public authority to file the claim occur. The decision of the
NSDC on assets freeze is not the sole, but only one of the grounds (conditions)(3) for
the assets forfeiture. 

The assets freeze implemented by the decision of the NSDC is personal: it applies to a
certain person without specifying the list of assets that are subject to freeze (the
sanctioned person named in the NSDC"s decision is deprived of the right to use and
dispose of his/her property "wherever it is located and whatever it consists of"). In
contrast, the asset forfeiture applies to the specifically identified assets. Accordingly,
before filing a claim, the Ministry of Justice must establish which assets belong to the
person concerned (directly or indirectly), and it requires a thorough investigation
involving a number of other state authorities.

Apart from that, forfeiture may be applied only as long as the person has created a
significant threat to the national security, sovereignty or territorial integrity of Ukraine
or has materially contributed to it. 

Therefore, the time for filing a claim with an administrative court cannot start running
before the Ministry of Justice establishes the range of assets controlled by the
sanctioned person and receives confirmation that the person has created or
materially contributed to a significant threat to the national security, sovereignty or
territorial integrity of Ukraine. These two circumstances are among the conditions
that entitle the authorized body to file the claim, and therefore, in accordance with
the provisions of Art 122 CAP, the limitation period is dependent on them and shall
not start running before they occur.

On the one hand, it may be objected that such an approach equals to the Ministry of
Justice not being limited in time at all. However, in Bogdel v. Lithuania, a similar
approach (that the limitation period for the state claims shall be calculated from the
day when the relevant body "obtained sufficient evidence to prove that the public
interest has been violated") was not considered a violation of the ECHR(4). Secondly,
additional time limits are established in para 2 part 1 Art 5-1 of the Law of Ukraine "On
Sanctions", according to which a sanction in the form of asset forfeiture shall be
applied only during the period of martial law.

3. For a detailed list of grounds, see paragraph 7.9 of the Deripaska Case.
4. Bogdel v. Lithuania, no. 41248/06, ECHR, 26 November 2013.
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The limitation period should commence as soon as all the necessary preconditions
for the forfeiture eventuate (assets freeze being just one of many), i.e. when all the
facts that entitle the Ministry of Justice to file a claim have taken place.

2. Time for trial

Reasonable time of a trial is an important element of the right to a fair trial
guaranteed by Art 6 of the ECHR(5). Usually it is the excessive length of a trial that
causes complaints. However, in the case of asset forfeiture the situation is the
opposite: the time limit for trial set by the law seems to be too short for the cases of
this level of complexity.

According to part 4 Art 283-1 CAP:

"The case on the application of a sanction provided for in clause 11 part 1 Art 4 of the
Law of Ukraine “On Sanctions” shall be decided by a panel of three judges of the
High Anti-Corruption Court within 10 days from the date of receipt of the statement
of claim by the court."

According to clause 11 part 1 Art 4 CAP:

"reasonable time is the shortest period for consideration and resolution of an
administrative case sufficient to warrant timely (without unjustified delays) judicial
remediation of violated rights, freedoms and interests in public law relations".

At the same time, it is safe to say that forfeiture cases are among the most complex
ones: they require examination of a huge amount of evidence, consideration of
numerous international law provisions, assessment of global processes, and
investigation of complex ownership structures and corporate relations, which often
involve legal entities registered under foreign law. For example, in the Deripaska case,
the list of assets claimed in the lawsuit amounted to 359 items, including both
movables and immovables, as well as corporate rights. The court had to establish the
ownership structure and identify the ultimate beneficiaries of more than ten
companies. At the time of the ruling, the case file amounted to 18 volumes.

Proper examination of evidence in such complex cases is impossible within a ten-day
period. Therefore, in the vast majority of such cases, the HACC had to deviate from the
statutory time limit for consideration of the case in order to ensure full and
comprehensive clarification of the circumstances and proper assessment of the
evidence. So far the average time for consideration of this type of case in the first
instance is 19 days. Moreover, in 10 out of 15 cases, the trial time exceeded 10 days. The
cases of Kolbin (39 days), Deripaska (35 days), and Shelkov (33 days) took the longest.
The fastest were the cases of Kovitidi, Giner, Polukhin and Aksakov (7 days each).

5. See: Ткачук, О.С. Розумні строки у контексті права на справедливий судовий розгляд. Вісник
НАПрН України.2016. 2(85). 82-90.

Institute of  legislative ideas

http://visnyk.kh.ua/web/uploads/pdf/ilovepdf_com-82-90.pdf


12

The deviation from the ten-day limit can hardly be regarded as a violation of the
guarantees of Art 6 of the ECHR, since according to the ECtHR"s case law, the
paramount criterion on which the reasonable duration(6) of the trial depends is the
complexity of the case, which may be related to large amount of evidence, the need
to obtain an expert opinion or evidence from abroad, the complexity and significant
number of facts, a large number of persons involved in the case, the need to involve
witnesses, translators, the complexity of legal issues, for example, the need to apply
foreign law, etc. Almost all the factors are present in the cases considered.

As the HACC noted in the Deripaska case:

"4.6. The Court believes that the statutory ten-day term for consideration of this
category of cases could not have ensured the completeness and objectivity of the
trial, proper adversariality (the opportunity to know and comment on all evidence
submitted to influence the court's decision, to have sufficient time to familiarize
oneself with the evidence, the opportunity to provide evidence, etc.) Therefore,
despite the fact that the Court exceeded the statutory time limit for consideration of
the administrative case, the case was considered within a reasonable time that
warranted the rights of the parties and clarification of all the relevant circumstances
of the case".

Moreover, strict adherence to the ten-day period set by the law could be considered a
violation of Art 6 of the ECHR. After all, such "hasty justice" could mean insufficient
thoroughness of the court, failure to allow the parties the necessary time to make
their case and the overall superficial nature of the trial. Therefore, in order to eliminate
the ambiguity of the situation (where the HACC has to deviate from the statutory
time limit in order to comply with the fair trial standards), it is advisable to amend part
4 Art 283-1 CAP and extend the term for consideration of the relevant category of
cases.

3. Proper notification of the defendant

Fair trial standards require that a party to the proceedings be given a real opportunity
to present its case before the court and submit evidence supporting it on equal terms
with the opponent. For this opportunity to be real, first and foremost the party has to
be aware that a case against it will be tried by the court. Therefore, it is crucial for the
rule of law to be respected that the defendants are duly notified of the proceedings
and given a real opportunity to participate in the trial.

The general provisions on notifying the parties are set forth in Ch 7 "Court
Summonses and Notices" CAP. Under par 3 Art 124 CAP a summons usually is sent
either to the official e-mail address(7), if any, or by registered mail or courier with a
return receipt(8).

6. Beaumartin v. France, 24 November 1994; Monnet v. France, 27 october 1993; Neumaister v. Austria, no.
1936/64. See also: Ткачук, О.С. Розумні строки у контексті права на справедливий судовий розгляд.
Вісник НАПрН України. 2016. 2(85). 86-87.
7. Official email address is the email address specified by the user in the Electronic Cabinet of the Unified
Judiciary Information Telecommunication System. 
8. There are other options, but they are conditional on the consent of the party. See: Article 129 CAP.
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However, taking into account that non-residents rarely have their accounts in the
Ukrainian Judicial Information Telecommunication System, as well as the fact that
"Ukrposhta" (Ukraine"s National Post) halted exchanging mail with the Russian
Federation (in accordance with the Universal Postal Conventions and Regulations)
and does not carry out postal exchange between the mainland of Ukraine and the
Autonomous Republic of Crimea, the legislator has provided special rules for notifying
defendants in the cases concerning forfeiture under the Law of Ukraine "On
Sanctions".

According to parts 1 and 2 of Article 268 CAP:

"1. In cases specified in Articles 273-277, 280-283-1, 285-289 of this Code, the court shall
immediately notify the defendant and other parties to the case of the filing of a
statement of claim and the date, time and place of the hearing by sending the text
of the summons to the official e-mail address, and in its absence - by courier or by
telephone, fax, e-mail or other technical means of communication known to the
court.

2. A party to the case shall be deemed to have been duly notified of the date, time
and place of the hearing specified in part one of this Article from the moment such
notice is sent by a court officer, which the latter makes a note of in the case file, and
(or) from the moment the court publishes the relevant decision to open proceedings
on the web portal of the judiciary of Ukraine specifying the date, time and place of
the hearing."

Unlike the general rules, this article provides for the possibility to notify defendants in
this category of cases by telephone, fax or e-mail. Moreover, in the event that even
these options are unavailable, notification may be made through publication on the
official web portal of the judiciary of Ukraine.

The HACC is quite meticulous about notifying defendants and strives to take all
possible measures to ensure that the defendant is duly informed of the proceedings.
Often, the HACC does not limit itself to single method of notification, but instead uses
all possible methods (the judiciary's web portal, an email address known to the court),
including even sending messages on Facebook(9). Given that the sanctioned persons
hold positions in various institutions and organizations, the use of the so-called
"corporate" email address of a person in the relevant institution or organization also
seems to be a viable option.

Sometimes, the HACC also notes that, given the high-profile nature of the case, news
outlets may also serve as an additional source of awareness for the defendant (since
the relevant cases receive wide coverage in the media(10).

9. See the cases of Lyabykhov and Paykin.
10. See the cases of Yanukovych, Lyabykhov and Paykin.
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At the same time, it seems appropriate to consider the possibility of creating a
website specifically dedicated to announcements concerning sanctioned persons. On
such a website, interested persons could track any changes in their status, including
notifications of upcoming court hearings.

The closely related issue is ensuring that the defendants willing to participate in the
proceedings have a real opportunity to do it. Although participation in the
proceedings usually means appearance in the courtroom, Art 195 CAP allows the
parties to participate in the court hearing via videoconference. Therefore, even
though the defendants may have concerns about their safety in Ukraine, they are
nevertheless given the real chance to present their case before the court. In the
Yanukovych case, the HACC noted that the defendant was aware of this option (to
participate in the hearing via videoconference), since his defense counsel had filed
the motion (to use videoconference tools) in another case.

4. Standard of proof and relation to criminal proceedings

The applicable standard of proof is an important trait of cases concerning assets
forfeiture under the Law "On Sanctions".
According to part 6 Art 283-1 CAP: "The court shall rule in favor of the party whose
evidence is more convincing than the evidence of the other party".

This provision is often associated with the standard of proof. However, it is not
consistent with what is meant by the standard of proof in legal doctrine(11).

A judge decides a question of fact on the basis of his or her inner conviction, which he
or she forms through examining the evidence presented by the parties. In order to
find that a certain fact has indeed taken place, a judge must gain a certain level of
conviction that it is the case. The standard of proof is the threshold value of conviction
that is considered sufficient for the judge to find a certain fact proven.

In the doctrine of law, two standards of proof are distinguished: proof beyond
reasonable doubt and preponderance of the evidence, also known as "balance of
probabilities". The former applies in criminal cases while the latter applies in civil
cases. 

The standard beyond reasonable translates to numbers as 90% or more confidence. It
means that it is not enough when judge is slightly more inclined towards the
statement being true than towards it being false; instead, a strong conviction that the
statement is true is required; any doubts that from the perspective of common sense
and everyday life experience cast a shadow on the credibility of the statement must
be excluded(12).

11.See: Karnaukh, B. Standards of Proof: A Comparative Overview from the Ukrainian Perspective. Access
to Justice in Eastern Europe, 2021, 2(10), 25–43.
12. See: Karnaukh, B. Standards of Proof: A Comparative Overview from the Ukrainian Perspective. Access
to Justice in Eastern Europe, 2021, 2(10), 25–43.
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In contrast, the civil law standard (balance of probabilities) is expressed as a
confidence of more than 50%. In other words, for a judge to find a fact proven, it is
enough for him or her to believe that it is more likely that the fact occurred than that
it did not(13).

Thus, the criterion by which the standard of proof is determined should be the level
of judge"s conviction that a certain fact has occurred, and not – as follows from part 6
of Art 283-1 CAP - the simple comparison of probative value of one party"s evidence to
the probative value of other party"s evidence. The literal text of the Article would
mean that even when the evidence submitted by one party is utterly unconvincing,
the court must nevertheless rule in favor of that party if the evidence of the other
party was even less convincing. Moreover, if the other party does not participate in the
proceedings at all (as is often the case in trials under Art 283-1 CAP), and does not
submit any evidence whatsoever, no matter how poor the evidence of the claimant is,
the court must grant the claim. 

However, this interpretation of the standards of proof is clearly erroneous. Therefore,
part 6 Art 283-1 CAP should be amended to correctly reflect the lowered, civil standard
of proof for this category of cases.

This is of fundamental importance, since the standard of proof is closely related to
another issue that is acutely relevant to this category of cases, namely, the issue of
correlation between cases under Art 283-1 CAP and criminal cases against sanctioned
persons.

The actions that allow the forfeiture under Art 5-1 of the Law of Ukraine "On Sanctions"
to a large extent correspond to the corpus delicti of criminal offenses (Section I of the
Special Part of the Criminal Code of Ukraine, "Crimes against the Fundamentals of
National Security"). However, it is important to emphasize that the asset forfeiture set
forth in Art 4 of the Law of Ukraine "On Sanctions" does not require a prior
conviction of the defendant for committing the relevant crimes.

This independence (of proceedings under Art 283-1 CAP from criminal proceedings) is
conceivable precisely due to the fact that different standards of proof apply in these
two types of proceedings: in criminal proceedings, a person's guilt must be proved
beyond reasonable doubt (i.e., the judge must be 90 percent or more confident that
the accused committed the offence), while in civil proceedings it is sufficient to prove
that the probability of defendant committing the impugned actions is higher than
the probability of the opposite (i.e., the judge must be 50+ percent confident)(14). This
approach is typical for the concept known in foreign countries as "Non-conviction
based forfeiture" (NCBF).

In most of the cases that the HACC has considered so far (except for the Yanukovych
case), the defendants had not been previously brought to criminal liability. 

13. See: Karnaukh, B. Standards of Proof: A Comparative Overview from the Ukrainian Perspective. Access
to Justice in Eastern Europe, 2021, 2(10), 25–43.
14. For an explanation of this difference in standards of proof from the perspective of Bayesian decision theory, see:
Borysova V.I. & Karnaukh B.P. Standard of proof in common law: mathematical explication and probative value of
statistical data. Journal of the National Academy of Legal Sciences of Ukraine, 2021, Vol. 28, No. 2, 171-180.
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Therefore, an accurate conceptualization of the standard of proof applicable in these
cases will allow to coherently distinguish forfeiture claims under the Law of Ukraine
"On Sanctions" from criminal charges. 

This is also related to the appropriateness of the evidence collected in criminal
proceedings (that are not yet completed) being used in cases under Art 283-1 CAP.
For example, in the Deripaska case, the counsel, objecting to the claim, pointed out
that the information obtained in criminal proceedings has no probative value for the
court in the administrative case, since no verdict has been reached in criminal case
yet(15).

The HACC rejected the argument stating that

"the information obtained during the pre-trial investigation may be accepted as
evidence in the administrative case and is subject to evaluation on par with other
evidence. In this case, the set of documents containing the information established
during the pre-trial investigation is relevant to administrative case at hand in the
context of the credibility of evidence, therefore, it is examined and evaluated by the
Court in conjunction with other evidence regardless of the [absence of] final court
decisions in the criminal proceedings"(16).

Once again, the above passage demonstrates the need for a clear doctrinal and
normative "separation" of administrative proceedings under Art 283-1 CAP and
criminal proceedings against the same person.

5. Effect of the law in time

An element of the internal morality of law(17) is the principle that laws usually should
not have retroactive effect. This means that the adopted law applies only to facts that
occur after its entry into force.

The principle is reflected in Art 58 of the Constitution of Ukraine, which states:

"Laws and other regulatory legal acts shall not have retroactive effect, except when
they mitigate or cancel liability of a person.

No one may be held liable for acts that were not recognized by law as an offense at
the time of their commission."

Since the asset forfeiture has to be preceded by the asset freeze, the following events
may be considered relevant (in terms of preventing the retroactive effect of the law):
defendant"s actions entailing the asset freeze; decision by the National Security and
Defense Council on assets freeze; defendant"s actions entailing asset forfeiture.

15. Deripaska case, para 5.7.
16. Deripaska case, para. 7.15.15.
17. Fuller, L.L. The Morality of Law. New Haven: Yale University Press, 1965.
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It is worth noting that the Law of Ukraine "On Sanctions" came into force on
September 12, 2014. However, the sanction in the form of asset forfeiture was
introduced into the Law much later - as a result of the adoption of the Law of Ukraine
"On Amendments to Certain Legislative Acts of Ukraine on Improving the Efficiency
of Sanctions Related to the Assets of Certain Individuals" (Law No. 2257-IX), which
entered into force on May 24, 2022.

Under Art 6 of the Law of Ukraine "On Sanctions", assets forfeiture may be applied
only to persons whose assets were frozen after the new sanction (forfeiture) was
introduced into national legislation, i.e. after May 24, 2022.

Since the provision on asset freeze has been in force since 2014 (when the Law was
initially adopted), the actions of the person that led to the assets freeze may have
taken place before May 24, 2022(18), but the NSDC"s decision and actions that serve as
the reason for forfeiture must take place after that date.

In its judgments, the HACC emphasizes that:

"The above provision [on assets freeze], in the unchanged edition, has been in force
from the date of entry into force of the said law on Sep 12, 2014 to the present day
(without any amendments to it). In the Court's opinion, the above indicates that the
defendant, starting from Sep 12, 2014, should have been aware that in case of
committing the specified actions, he could be subject to sanctions from the state of
Ukraine, including the freezing of assets.
<...>
Since the provisions of Art 58 of the Constitution of Ukraine also apply to clause 11
part 1 Art 4 of the Law of Ukraine "On Sanctions", the Court must make sure whether
the defendant's constituting the ground for asset forfeiture under Art 5-1 of the Law
of Ukraine "On Sanctions" existed or continued to exist after the entry into force of
the amendments to the Law, namely after May 24, 2022"(19). 

In most cases, the actions that justify forfeiture are systematic or ongoing. Therefore,
they may commence before May 24, 2022 provided that they continue after that date.
Thus, proper attention should be paid to the scrutiny of episodes that occur after the
said date and confirm that the person has not reconsidered his or her stance and
continues to actively support Russian aggression.

Such an approach of the HACC is consistent with the principles of internal morality of
law and does not violate the prohibition of retroactive effect of the law. At the same
time, there is an aspect that remains unresolved.

In particular, what if the asset freeze was applied to a person before May 24, 2022, but
later the term of the freeze was extended by a new decision made after that date, or if
a later decision amended the content of the restrictive measure.

18.  As long as it is after September 12, 2014 (when the Law "On Sanctions" came into force).
19.  See the cases of Yanukovych, Kolbin, Torkunov, and Lyabykhov.
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It was the case with regard to Yanukovych. Initially, the assets freeze was imposed on
him by the Decree of the President of Ukraine No. 15-1/2021 dated April 9, 2021.
However, subsequently, by the decision of the National Security and Defense Council
of Ukraine dated October 12, 2022 (enacted by the Decree of the President of Ukraine
dated October 12, 2022 No. 694/2022), the previously imposed sanction was canceled
with the simultaneous imposition of a new freeze. The HACC concluded that
forfeiture can be applied, since the second freeze took place after May 24, 2022.

However, in our opinion, in the context of retroactive effect of the law, the focus
should not be placed on the date when the assets were frozen - it should not matter,
because the sanction that was introduced into the legislation later is forfeiture.
Therefore, what matters is the date when the actions of a person justifying forfeiture
took place. They have to take place after the forfeiture was introduced in the Law,
regardless of when assets freeze was imposed. Therefore, it seems appropriate to
amend Art 6 of the Law of Ukraine "On Sanctions" in the relevant part. 

CONDITIONS FOR THE FORFEITURE
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Forfeiture can be applied only during the martial law regime. While establishing the
above conditions, the HACC, taking into account the ECtHR case law, also determines
whether the application of the sanction will contribute to the achievement of the
goals set out in Art 1 of the Law of Ukraine "On Sanctions" (protection of national
interests, national security, sovereignty and territorial integrity of Ukraine, battling
terrorism, as well as prevention of violations, restoration of violated rights, freedoms
and legitimate interests of Ukrainian citizens, society and the state), as well as
whether the application of the sanction is proportionate to the said goal.

6. Regarding the citizenship (residence) of the defendant

According to part 2 Art 1 of the Law of Ukraine "On Sanctions":

"Sanctions may be imposed by Ukraine against a foreign state, a foreign legal entity,
a legal entity controlled by a foreign legal entity or a non-resident individual,
foreigners, stateless persons and subjects engaged in terrorist activities".

When it comes to individuals, the sanction of asset forfeiture cannot be applied to
Ukrainian citizens unless the Ukrainian citizen is engaged in terrorist activities. In this
regard, the HACC notes that 

"The Law of Ukraine "On Sanctions" outlines an exhaustive list of subjects on whom
the sanction may be imposed. With respect to individuals, it can only be imposed on
non-residents, foreigners, stateless persons, as well as persons engaged in terrorist
activities. Only the latter category is mentioned in the law irrespective of the foreign
or Ukrainian citizenship"(20).

In the case of Yanukovych, the application of the law to the former President was
justified by the fact that he had engaged in terrorist activities(21). This conclusion is
based on the Law of Ukraine "On the Prohibition of Propaganda of the Russian Nazi
Totalitarian Regime, Armed Aggression of the Russian Federation as a Terrorist State
against Ukraine, Symbols of the Military Invasion of Ukraine by the Russian Nazi
Totalitarian Regime" (Law 2265-IX). This law recognized the Russian Federation as a
terrorist state and supplemented the concept of terrorist activity so that it covers
"propaganda of the Russian Nazi totalitarian regime, the armed aggression of the
Russian Federation as a terrorist state against Ukraine"(22). Accordingly, the HACC
concluded that Yanukovych supported the state policy of the Russian Federation and
promoted the ideas of a terrorist state regarding aggression against Ukraine.

However, in the overwhelming majority of cases considered by the HACC, the
defendants are citizens of the Russian Federation.

20. See the cases of Polukhin and Falaleyev.
21.  See Chapter 17 of the Yanukovych Case.
22.  See Art 1 of the Law of Ukraine "On Combating Terrorism".
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Given the imminent threats posed by the war in Ukraine, the legislative approach,
according to which sanctions cannot be applied to Ukrainian citizens (except for
those who carry out terrorist activities), seems rather controversial.

7. Regarding the preceding asset freeze

According to the current Law of Ukraine "On Sanctions" (part 3 of Art 6), asset freeze
(imposed after May 24, 2022) has to precede the forfeiture.

Along with this, another issue deserves attention in the context of preceding asset
freeze. Can (or should) the HACC while considering the claim for forfeiture verify the
NSDC"s decision and the Presidential Decree that imposed the asset freeze?

The legal position on the issue was formulated by the Grand Chamber of the
Supreme Court in its judgment of 13.01.2021 in case No. 9901/405/19: 

"When enacting the NSDC"s decision on such sanctions (asset freeze), the President,
as the guarantor of the Constitution of Ukraine, who has been given a representative
mandate by the people of Ukraine and who is authorized by the Constitution of
Ukraine to enact the NSDC"s decision, must independently assess the existence and
sufficiency of the grounds for imposing such a sanction.

Judicial control over such a decision is limited, since, on the one hand, the court
cannot reassess the existence and sufficiency of the grounds for imposing such
sanctions within the President's discretion (which would mean a violation of the
principle of separation of powers), but, on the other hand, the court can verify
compliance with the limits of such discretion and the procedure for imposing
sanctions".

Based on the Grand Chamber"s position, the HACC verifies whether the President has
not exceeded the limits of his discretion and whether the procedure for imposing a
sanction has been observed(23). The HACC does not assess whether there were
sufficient reasons for asset freeze in the first place. Therefore, if a party to the
proceedings (as was the case, for example, in the Deripaska case)(24) points out that a
person was groundlessly included in the list of sanctioned persons, the HACC refuses
to assess the validity of the asset freeze, apparently implying that such a decision was
political and cannot be assessed by the judiciary.

8. Regarding evaluative concepts

In order to apply asset forfeiture, the HACC has to establish that the defendant's
actions created a significant threat to the national security, sovereignty or territorial
integrity of Ukraine (including through armed aggression or terrorist activity) or
substantially contributed (including through financing) to the commission of such
actions by others.

23. See the cases of Yanukovych, Kolbin, Torkunov, Lyabykhov, Paikin and Deripaska.
24.  Para 7.13.10.
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While examining the issue the Court must apply the lowered standard of proof, which
the HACC not quite accurately calls the "standard of greater persuasiveness" (see
above remarks on the standard of proof).

Para 4 part 1 Art 5-1of the Law of Ukraine "On Sanctions" contains a detailed list of
actions that cause a significant damage to the national security, sovereignty or
territorial integrity of Ukraine (ten subclauses in the first clause) and actions that
constitute substantial assistance to the latter (twelve subclauses in the second clause)
(see Annex 1).

At the same time, the wording of the main formula includes two evaluative concepts,
namely "significant damage" and "substantial assistance". Significant damage and
substantial assistance cannot be determined in a general way - they are subject to
determination by the court in each particular case. The HACC notes:

"With regard to the requirements... of causing significant damage to the national
security, sovereignty or territorial integrity of Ukraine or the substantial degree of
assistance to the commission of such actions (including the form of informational
assistance), the court notes that those are evaluative concepts. 

Therefore, the specific circumstances of the case should be weighed for the
defendant's actions to be ascertained under those criteria(25)". 

For example, publishing a post on a social network in support of Russian aggression
may constitute substantial assistance in some cases, but not in others. If such a post is
made by an ordinary citizen, it is unlikely to have sufficient effect. Instead, if the post is
made by the rector of a university(26) with many thousands of students on the official
page of the institution as part of an ongoing campaign to support aggression, it may
well be recognized as substantial assistance.

Substantiality of assistance means that the defendant's causal contribution to the
"joint venture" of the aggressive war against Ukraine is palpable, noticeable, and
significant in the context of the total efforts of all those involved in the crime. Table 1
provides an idea of what kind of assistance the HACC recognizes as substantial, i.e.
sufficient to entail forfeiture.

9. Establishing the ownership of assets.  

Establishing the ownership of the assets is probably the most intricate part of the
proceedings in this category of cases. This is due to the fact that not only the assets
owned by the defendant directly (i.e., assets in respect of which the defendant has a
title of ownership) are subject to forfeiture, but also the assets that the defendant
effectively controls without being the formal owner thereof (the latter include assets
controlled through front companies, dependent companies, affiliates or a chain of
related legal entities).

25. See Polukhin case.
26. Torkunov case. See also: Конфіскація активів ректорів. Що каже ВАКС? Українська правда. 15
грудня 2022 року.
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ultimate beneficial owner(28);
direct and indirect decisive influence(29);
significant participation and indirect significant participation(30);
control(31);
related parties(32);
chain of ownership of corporate rights of a legal entity(33);
affiliated persons(34);
ownership structure of the legal entity(35).

The latter category of assets is described in the Law as follows: assets in respect of
which "the defendant may directly or indirectly (through other individuals or legal
entities) exert powers effectively identical to the power of disposition" (11 part 1 Art 4 of
the Law of Ukraine On Sanctions"). Establishing the said effective control over the
assets is a challenge. It is associated with a complex ownership structures that
sanctioned persons can use to conceal the fact that they are the ultimate
beneficiaries of the relevant legal entity.

The HACC explains the formula used in the Law as

"the ability of a person to decide on the legal and actual fate of the assets (including
through alienation to other persons); to make direct or indirect management and
administrative decisions in relation to them; to determine priority areas of
development; to identify counterparties; to use profits and/or receive income from
the assets. Such an ability may stem from a person's ownership of corporate rights,
provisions of the law and/or special relationship with other persons. Moreover, in the
context of corporate rights, the ability to exert powers identical to the power of
disposition is inextricably linked to the determination of the ultimate (formal or
informal) beneficial owner of legal entities"(27).

Assets over which a person exercises indirect control are usually associated with a
complex ownership structure (when a sanctioned person controls a legal entity that
controls another legal entity that controls yet another, and so on - up to the last legal
entity, which is the formal owner of the property in question) or with the use of a
straw man (i.e., individuals who are only nominal owners of an asset, while all
decisions on the disposal of such an asset are made by the sanctioned person).

In determining whether the defendant exert powers effectively identical to the power
of disposition the HACC resorts to the following concepts:

 

27. Deripaska case, para. 7.14.3.
28. Para 30 part 1 Art 1, the Law "On Prevention and Counteraction to Legalisation (Laundering) of
Criminal Proceeds, Terrorist Financing and Financing of Proliferation of Weapons of Mass Destruction"
(Law No. 361-IX)
29.  Ibid.
30. Para 30 part 1 Art 1 Law No. 361-IX; Article 2 of the Law of Ukraine "On Banks and Banking Activities".
31.  Article 2 of the Law of Ukraine "On Banks and Banking Activities".
32. Subparagraph 14.1.159 of the Tax Code.
33.  Article 2 of the Law of Ukraine "On Banks and Banking Activities".
34. Clause 1 of Part 1 of Article 2 of the Law of Ukraine "On Joint Stock Companies".
35. Article 2 of the Law of Ukraine "On Banks and Banking Activities".
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The ownership structure often includes companies registered under foreign law. This
can potentially create an opportunity to circumvent sanctions, provided that at least
one of the companies in the chain is located in a jurisdiction that has not imposed
sanctions on the defendant. For example, the defendant is the founder of company A,
which is registered in country X. Company A, in turn, controls company B, which
controls company C, which is located in Ukraine and whose assets are frozen.
However, if no sanctions have been imposed against the defendant in country X, then
even after the freeze of the assets in Ukraine, in country X the defendant retains the
right to dispose of his/her share in company A. Accordingly, defendant may sell his
share in company A to another person even while his/her assets are frozen in Ukraine,
and thus, company C, located in Ukraine, will formally lose connection to the
defendant by the time of the forfeiture proceedings.

A similar situation arose in the Shelkov case concerning Demurinsky Mining and
Processing Plant LLC(36). 100 percent of it"s shares belong to Limpiesa Limited, a
company registered in Cyprus. On February 20, 2022, after the freeze of Shelkov's
assets in Ukraine, a 75 percent stake in Limpieza Limited was sold by the Shelkov-
controlled Avisma Corporation to the Cyprus-based Bolatico Limited for EUR 3,750
(while in 2019, a 25 percent stake was sold for USD 3 million).

The Ministry of Justice insisted that the transaction was fictitious. However, the HACC
disagreed, noting that this fact was not sufficiently proven and, moreover, there was
evidence that the reason for the change of ownership could be a real corporate
conflict within the company. Judge Khamzin T.R. disagreed with the majority and
expressed a separate opinion on this matter. Subsequently, the HACC Appeals
Chamber concluded that the agreement on the alienation of shares in Limpieza
Limited was null and void and reversed the HACC judgment in the relevant part,
supplementing the list of confiscated property with assets controlled through the
company. 

The difficulty of establishing the ownership of assets is also illustrated by the
Deripaska case, especially in the part concerning Khust Quarry and Zhezhelevsky
Quarry(37). In order to circumvent the sanctions, the shares in the quarries were sold
during the assets freeze. However, the HACC held that the defendant nevertheless
retained control over these assets. The court, in particular, took into account the fact
that the nominal owner did not have sufficient capital to purchase the assets (the
purchase price was more than three annual salaries of the buyer), no valuation and/or
audit of these assets was conducted before the sale, and that the subsequent
changes in the supervisory board of the company that became the new owner of the
quarries indicate that the defendant retained effective control over the assets.

In this context, from a civil law perspective, the question arises as to the validity of the
agreements aimed at circumventing the sanctions. 

36. Shelkov case, para. 5.8.3.
37. Deripaska case, para 7.14.16. and following.
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The situation is further complicated by the fact that under private international law,
disputes regarding the invalidation of such agreements may not be subject to the
jurisdiction of Ukrainian courts (given that the parties to such agreements are
companies registered abroad). However, in this regard, it should be emphasized that,
firstly, a lower standard of proof is applicable in this category of cases, and secondly,
the subject of proof in the case is not the formal validity of a particular agreement, but
the question of whether the defendant, despite the relevant share alienation
agreement, retained the real ability to control and dispose of the asset. And if the
court, based on the analysis of all the evidence in the aggregate, concludes that it is
most likely that the defendant has retained such a power, the asset may be subject to
forfeiture without the need to formally invalidate the agreement.

10. Protection of the rights of third parties

The imposition of a sanction in the form of asset forfeiture may potentially create risks
for the rights of third parties. The simplest scenario is when the defendant's property
is encumbered by the rights of third parties. For example, real estate owned by the
defendant is pledged to a third party.

Pursuant to para 3 part 1 of Art 5-1 of the Law of Ukraine "On Sanctions":

"Seizure of assets, imposition of a moratorium or any other encumbrances
(prohibition to dispose of or use them), as well as pledging of such assets, shall not
prevent the forfeiture as a sanction provided for in clause 11 part 1 Art 4 of this Law."

It follows from this article that the asset being pledged to a third party does not
prevent the forfeiture. But does this mean that the pledge right is terminated as a
result of forfeiture?

A similar problem arose in the case of Falaleyev, which concerned the forfeiture of an
apartment owned by the defendant and mortgaged by a bank. The HACC concluded
that the forfeiture of the apartment does not terminate the rights of the mortgagee:

"The court believes that the forfeiture of the defendant's assets in the form of
property rights in the apartment, even taking into account the existing
encumbrances (mortgage agreement with the third party – Ukrgasbank) is a
proportionate interference with the right to property, which will not automatically
deprive the third party of its rights arising from the mortgage agreement. When a
court decides to impose a sanction on a defendant, this decision does not remove
the existing encumbrances third parties may have over the asset".

In general, this conclusion is in line with the civil law principle that the pledge right
persists upon change of ownership of the pledged asset(38). 

38. Art. 27 the Law "On Pledge".
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Yet in practice, the pledgee may face difficulties due to the moratorium(39) on the
forced sale of state-owned enterprises" property.

The risks to third party rights are even more acute in the context of corporate
ownership chains and complex ownership structures. Suppose that the defendant
owns 60 percent of the shares in company A, which in turn owns 100 percent of the
shares in company B. 60 percent in company A is sufficient for the court to find that
the defendant also exercises indirect control over company B as well. Accordingly, the
corporate rights in company B in the amount of 100 percent may be forfeited, since
with regard to those the defendant exerts powers identical to the power of
disposition. However, if forfeiture is effected, third parties who own the remaining 40
percent of shares in Company A will suffer losses, as it means that their company has
lost a valuable asset.

This issue remains unresolved at the legislative level. It may be advisable to introduce
mechanisms to compensate such third parties. In particular, it may be necessary to
establish the obligation of the state to buy out the third party's share if, after the
defendant's share has been collected for the state's benefit, the third party
(shareholder) makes such a request. However, one should not lose sight of the fact
that such persons may also be indirectly related to the sanctioned person, and this is
subject to court determination. In this context, the burden of proof of good faith may
be saddled on the persons alleging violation of their rights by the forfeiture.

Conclusion
The above observations and recommendations are aimed at ensuring compliance
with the rule of law when applying the sanction in the form of asset forfeiture. The
measure undoubtedly constitutes an interference with the sanctioned person's right
to peaceful enjoyment of his or her property. It is therefore an imperative that such
interference be compatible with international human rights standards. According to
the ECtHR case law, interference with the right to property is compatible with the
requirements of Article 1 of Protocol No. 1 to the ECHR (Protection of Property),
provided that (a) such interference is lawful; (b) it is aimed at achieving a legitimate
aim and (c) it is proportionate to that aim(40).

The HACC is conscientious about the compliance with the said requirements; and in
every judgment it refers to the relevant case law of the ECtHR. It is noteworthy,
among other things, that the HACC checks whether forfeiture would be an excessive
burden for each individual defendant. In particular, the HACC often notes that the
defendants own property outside Ukraine not covered by confiscation measures and
therefore defendants would not be deprived of their critical livelihoods.

39. The Law of Ukraine "On the introduction of a moratorium on the forced sale of property".
40. See in general: Карнаух, Б. П. Захист власності Європейським судом з прав людини і
горизонтальний ефект. Право України. 2021. № 5. 149-166.
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 At the same time, it should be noted that when considering the relevant category of
cases, the rules of international investment law should also be taken into account. In
particular, the Agreement between the Cabinet of Ministers of Ukraine and the
Government of the Russian Federation on the Encouragement and Mutual Protection
of Investments (ratified by Law No. 1302-XIV of December 15, 1999) has not yet been
formally disavowed.

However, the provisions of the Agreement should be interpreted in the context of the
UN International Law Commission's Articles on the Responsibility of States for
Internationally Wrongful Acts. Article 25 of the Articles refers to the state of necessity,
which may justify a state's actions that would otherwise be considered a violation of
its international obligations. The state of necessity may be invoked if the State"s act (a)
is the only way for the State to safeguard an essential interest against a grave and
imminent peril; and (b) does not seriously impair an essential interest of the State or
States towards which the obligation exists, or of the international community as a
whole. 

To avoid any uncertainty, however, it would be advisable to disavow the agreement
with the government of the aggressor state on mutual protection of investments.
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а) making a decision on armed aggression against Ukraine;
б) participating in the decision-making process (by supporting such a decision
with own vote) regarding the armed aggression against Ukraine, if such a decision
was made collectively or by several bodies of the aggressor state in cooperation;
в) participation in the preparation, submission and approval of proposals for
making a decision on armed aggression against Ukraine;
г) participation in state financing and logistical support of activities related to the
decision to launch armed aggression against Ukraine;
ґ) participation in the organization (including planning, management and
coordination, state funding and logistical support) of the preparation of armed
aggression against Ukraine, as well as in the organization of the armed aggression
against Ukraine;
д )personal participation in the armed aggression against Ukraine;
е) participation in decision-making on the establishment of an occupation
administration on the territory of Ukraine captured as a result of armed
aggression, taking part in the actual establishment of occupation administrations,
as well as in state financing and logistical support for the establishment and
functioning of such administrations;
є) making or participating in making a decision (by supporting such a decision
with own vote) on the extension of the jurisdiction of the aggressor state or any
other state to the territory that is part of Ukraine in accordance with the
Constitution of Ukraine;
ж) participation in decision-making on the establishment, as well as in the
establishment, state funding and logistical support by the aggressor state of self-
proclaimed bodies controlled by it that have usurped the exercise of power in the
temporarily occupied territories of Ukraine;
з) participation in the organization and holding of illegal elections and/or
referendums in the temporarily occupied territory of Ukraine.

Annex 1. Grounds for imposing sanction in the form of asset forfeiture (para 4 part 1
Article 5-1 of the Law of Ukraine "On Sanctions")

The grounds for imposing a sanction in the form of asset forfeiture (para 4 part 1
Article 5-1 of the Law of Ukraine "On Sanctions") are as follows:

    causing significant damage to the national security, sovereignty or territorial
integrity of Ukraine, in particular, but not exclusively, by:

    substantial assistance in committing actions or making decisions referred to in
clause 1 of this part, in particular, but not exclusively, by

а) facilitating armed aggression against Ukraine, occupation/annexation of the
territory that is a part of Ukraine in accordance with the Constitution of Ukraine, in
particular by
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expressing intention and readiness to use in the future (in particular, under certain
circumstances) lawful armed formations for the said purpose;
Providing the aggressor state with the territory, civilian or military infrastructure
(communication routes, military and civilian airfields, etc.), premises and territories
for the deployment of armed formations and equipment (barracks, dormitories,
military training grounds, bases, training centers, camps, etc.), civilian, military or
special equipment, other movable or immovable property;
failure to ensure compliance with the established rules of movement and/or
crossing the state border of Ukraine;
supplying/providing, storing weapons, ammunition, explosives, military or special
equipment, other means and instruments of armed aggression against Ukraine,
ensuring the repair of such means and instruments;

payment of taxes, duties to the state budget of the aggressor state, if the total
amount of such payments (except for customs duties) for the last four consecutive
tax (reporting) quarters exceeds the equivalent of UAH 40 million for a legal entity
and UAH 3 million for an individual, determined at the weighted average official
exchange rate of the National Bank of Ukraine for the same period
making donations or charitable, sponsorship or other gratuitous transfer of funds
or other property in favor of state authorities or military administration of the
aggressor state, legal entities and individuals who commit actions or make
decisions specified in clause 1 of part one of this Article, or finance such activities, if
the total amount of such funds or the value of property during the year is not less
than UAH 750 thousand at the official exchange rate of the National Bank of
Ukraine;
investing in government bonds of the aggressor state, if the aggregate amount of
investment during the year is not less than UAH 3 million at the official exchange
rate of the National Bank of Ukraine;

incitement to armed aggression against Ukraine, genocide of the Ukrainian
people, discrimination on the basis of Ukrainian citizenship, committing acts that,
in accordance with international law and/or Ukrainian legislation, constitute war
crimes or crimes against humanity

б) financing or logistical support of the activities of the aggressor state related to the
armed aggression against Ukraine or the occupation/annexation of its territories, in
particular by

в) informational assistance in performing actions or making decisions referred to in
clause 1 of this part, in particular by organizing, financing and directly carrying out
public actions aimed at
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justification, recognition as lawful or denial of armed aggression against Ukraine,
occupation of the territories of Ukraine, commission of acts that, in accordance
with international law and/or Ukrainian legislation, constitute war crimes,
genocide or crimes against humanity;
glorification of persons who carried out armed aggression against Ukraine,
representatives of the armed formations of the aggressor state, irregular illegal
armed formations, armed gangs and mercenary groups created, subordinated,
controlled and financed by the aggressor state, as well as representatives of the
occupation administration of the aggressor state and representatives of self-
proclaimed bodies controlled by the aggressor state that have usurped power in
the temporarily occupied territories of Ukraine;
support for the aggressor state's policy of non-recognition of the right of the
Ukrainian people to self-identification and self-determination, distortion of the
idea of the identity of the Ukrainian people and their desire for independence,
which is realized through the spread of false ideologues based on the deliberately
false and manipulative identification of Ukrainian patriotism with "Nazism" or
other hateful ideologies;
incitement to hatred of the Ukrainian people, their culture, state language, and
national identity.
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Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

YEVTUSHENKOV
V.P.

 

Chairman of
the Board of
Directors and
owner of 64%
share in
Sistema JSC

Company controlled by him, Sistema
JSC, owns RTI Systems, which is one
of the world's 100 largest defense
companies and develops control and
communication systems and radio
equipment for the Russian Defense
Ministry, including"Voronezh" radar
stations designed to detect and track
ballistic and cruise missiles and other
aerodynamic objects.
In addition, Sistema owns the assets
of Intellectual Technical Solutions
LLC, whose activities are related to
the Russian defense industry.
Intellectual Technical Solutions LLC
produces, among other things, Orion
drones, which Russia uses in its
military aggression to bomb Ukraine.

Subclause"г",
clause 1, part 1,
Art 5-1 and para
6 subclause"a",
clause 2 part 1
Art 5-1 the
Law"On
Sanctions"

59.2% of the authorized
capital of Smart Digital
Solutions LLC; 
59.2% of the authorized
capital of ITM-Ukraine
LLC; 
34.21 % shares in JSC
"Ukrainian Research
Design and Technology
Institute of Transformer
Construction".
42.09 % shares in ZTZ-
Service LLC;
42.09% shares in
Electrozavod-Vit LLC;
as well as 17 real estate
objects.



Defendant
 

Biography
 

 
Incriminated Actions 

 
 

Grounds for
forfeiture

 

Assets forfeited 
 

FALALEYEV A. P.
 

Rector of the
Vernadsky
Crimean Federal
University

He signed the infamous Address of
the Russian Union of Rectors of
March 4, 2022 in support of Russia's
invasion of Ukraine. On the official
page of the educational institution,
he spread calls for support for the
Russian military, which is involved
in the armed aggression against
Ukraine.

Subclause "в",
clause 2, para 4,
part 1, Art 5-1 the
Law"On
Sanctions"

Property rights to an
apartment (74 square
meters) 

POLUKHIN O.M.
 

Citizen of the
Russian
Federation,
Rector of the
Belgorod State
National
Research
University, a
federal state
educational
institution of
higher education.

He signed the infamous Address of
the Russian Union of Rectors of
March 4, 2022, in support of
Russia's invasion of Ukraine. On the
official page of the educational
institution, he spread calls for
support for the so-called"special
military operation" and denied the
criminal nature of the aggressive
war against Ukraine.

Subclause "в",
clause 2, para 4,
part 1, Art 5-1 the
Law "On
Sanctions"

An apartment (324.5
square meters);
25.00% of the authorized
capital of the Limited
Liability Company "STAV-
2003"



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

YANUKOVYCH
V.F.

 

A citizen of
Ukraine,
former
President of
Ukraine, who
resigned from
his
constitutional
powers in
February 2014.

Presenting himself as the
allegedly legitimate President
of Ukraine, he addressed a
written statement to the
President of the Russian
Federation, in which he
requested the use of the
Russian armed forces on the
territory of Ukraine. After
fleeing Ukraine, he supported
Russia's aggressive policy
toward Ukraine and arrived in
Minsk in March 2022, intending
to illegally declare himself
President of Ukraine.
By the verdict of the Obolonsky
District Court of Kyiv dated
24.01.2019 in case No.
756/4855/17, he was found
guilty of committing crimes
under Part 1 of Article 111 of the
Criminal Code of Ukraine (high
treason) and Part 5 of Article 27,
Part 2 of Article 437 of the
Criminal Code of Ukraine
(aiding and abetting the
aggressive war).

Subclause "ґ",
clause 1 and
subclause "a"
clause 2 para 4
part 1 Art 5-1
the Law"On
Sanctions"

Recreation and health center;
Hotel and restaurant complex;
Residential building with a total area
of 825.8 sq.m;
Two parking spaces;
Apartment with a total area of 239.4
sq.m;
A house with a total area of 619.6
square meters;
Cash in the total amount of UAH
31,047,676.73 and USD 84,964.60,
which are kept on accounts with the
State Savings Bank of Ukraine, Joint
Stock Company;
Cash in the amount of UAH 53,280
kept on bank accounts opened with
Raiffeisen Bank JSC;
A vessel of the Brig brand;
100% share in the authorized capital
of Tantalite Limited Liability
Company;
100% share in the authorized capital
of Dom Lesnyka LLC;
vehicle TOYOTA SIENNA, 2011.
537 items of historical, cultural and
material valuables.



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited
 

TORKUNOV
A.V.

 

Citizen of the Russian
Federation, Rector of the
Moscow State Institute of
International Relations of
the Ministry of Foreign
Affairs of the Russian
Federation

He signed the infamous
Address of the Russian Union of
Rectors of March 4, 2022, in
support of Russia's invasion of
Ukraine. In his interviews,
public and professional
activities, he supports and
justifies the idea of the so-
called "reunification of Crimea
with Russia".

Subclause "в"
clause 2 part 1
Art 5-1 the Law
"On Sanctions"

Apartment with a total
area of 114.5 sq. m;
Non-residential premises
with a total area of        
 19.1 sq. m.

LYABIKHOV
R.P.

 

Russian citizen, Russian
politician and statesman,
member of the State
Duma of the Federal
Assembly of the Russian
Federation of the VII and
VIII convocations, faction -
the political party
"Communist Party of the
Russian Federation", first
deputy chairman of the
State Duma Committee
on Construction and
Housing and Communal
Services

As a member of the State
Duma of the Russian
Federation, he voted in favor of
the adoption of laws that were
intended to legally recognize
the "accession" of the occupied
territories of Ukraine to the
Russian Federation. On his
personal page on the social
network, he systematically and
regularly published posts
spreading propagandistic
ideological narratives.

 Subclause "є"
clause 1 part and
subclause"в" 1
clause 2 part 1
Art 5-1 the Law
"On Sanctions"

The apartment of

Parking space;
       76.4 sq. m.



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

PAIKIN B.R.
 

Russian
citizen,
Russian public
and political
figure,
member of
the State
Duma of the
Russian
Federation
from the
Liberal
Democratic
Party.

As a member of the State
Duma of the Russian
Federation, he voted in favor of
the laws that were intended to
legally recognize the
"accession" of the occupied
territories of Ukraine to the
Russian Federation. On his
official website, he has
repeatedly made public
statements aimed at creating a
positive image of military
personnel and persons who, as
part of volunteer formations,
take part in the armed
aggression of the Russian
Federation against Ukraine.

Subclause "є"
clause 1 and
subclause "в'
clause 2 part 1
Art 5-1 the
Law"On
Sanctions"

The cottage of 523.7 sq. m. 



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

SHELKOV M.YE.
 

Citizen of the
Russian
Federation,
former head of
the
investment
division of the
state-owned
company
Rostec, co-
owner of a
controlling
stake and
Deputy
Chairman of
the Board of
Directors of
VSMPO-
AVISMA
Corporation

The VSPMO-Avisma
Corporation controlled by him
is the largest producer of
titanium (90% of Russian
titanium production) and
supplies its products to the
Russian defense industry for
the production of military
aircraft, helicopters, missiles,
etc. It is part of the state
corporation Rostec, whose
main activity is the defense
industry.

Subclauses "г"
and "ґ' clause 1;
para 5
subclause "a"
clause 2 part 1
Art 5-1 the Law
"On Sanctions"

100% of the share in the authorized
capital of Limited Liability Company
"VSMPO TITAN Ukraine"
Cash on three bank accounts
Property complex
Warehouse of stainless steel tape
rolls
Two apartments;
Parking space
Five cars
Tractor
Trailer



Defendant
 

Biography
 

Incriminated
Actions

 

Grounds for
forfeiture

 

Assets forfeited 
 

KOLBIN S.M.
 

A citizen of Ukraine, who after
the occupation of the
Autonomous Republic of Crimea
acquired a second citizenship - of
the Russian Federation. 
He held the position of
commander of the Berkut special
police unit of the Department of
the Ministry of Internal Affairs of
Ukraine in Sevastopol. 
Upon the beginning of the
occupation, he cooperated with
the occupying authorities,
became a Russian public and
political figure, a member of the
Council of the Federation of the
Federal Assembly of the Russian
Federation from the legislative
power of Sevastopol.
He is a suspect in a criminal case
charged with a criminal offense
under Part 3 of Article 365 of the
Criminal Code of Ukraine.

As a senator of
the Federation
Council of the
Federal
Assembly of the
Russian
Federation, he
voted in favor of
ratifying the
"treaties" with
the so-called
"LPR" and
"DPR". In his
public speeches
and
publications, he
justifies the
waging of an
aggressive war
against Ukraine.

Subclauses
"б","в","є"
and "з"
clause 1;
subclause "в"
clause 2 para
4 part 1 Art 5-
1 the Law
"On
Sanctions"

Apartment of 63.7 sq.m;
A car trailer;
Vehicle SSANG YONG KYRON, made
in 2008. 



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

KOVITIDI O.F.
 

Citizen of the Russian Federation,
Senator of the Russian
Federation, representative in the
Federation Council from the
executive body of state power of
the Republic of Crimea

As a current senator of the
Federation Council of the
Federal Assembly of the
Russian Federation from the
executive body of the
Republic of Crimea, on
February 22, 2022 and October
04, 2022, she voted in favor of
laws aimed at officially
recognizing the so-called
"LPR" and "DPR" and
incorporating them into the
Russian Federation.

Subclause
"є", clause 1;
subclause "в"
clause 2 part
1 Art 5-1 the
Law "On
Sanctions"

Apartment of 32.8 sq.m; 
House with of 133.2
sq.m; 
House on the territory
of the sanatorium; 
Two non-residential
premises; 
Three-room apartment
with a total area of 271.5
sq.m.,; 
Apartment of 92.4
sq.m.

BAKHAREV
K.M.

 

Russian citizen, Russian politician
and statesman, member of the
State Duma of the Federal
Assembly of the Russian
Federation of the VII and VIII
convocations, First Deputy
Chairman of the State Duma
Committee on the Financial
Market. In March 2014, he was
appointed Deputy Chairman of
the State Council of the so-called
"Republic of Crimea", and in
August 2014 - First Deputy
Chairman of this organ.

As a member of the State
Duma of the Russian
Federation, he voted in favor
of the laws that were
designed to officially
recognize the "accession" of
the occupied territories of
Ukraine to the Russian
Federation. On his personal
page on the social network,
he systematically and
regularly published posts
spreading propagandistic
ideological narratives.

Subclause
"є", clause 1;
subclause "в"
clause 2 part
1 Art 5-1 the
Law "On
Sanctions"

Apartment of 172.7 sq.
m.;
Garage with a total
area of 18.4 sq.m;
apartment of 34.8
square meters;
Black BMW car, model
X5, made in 2008;
Black BMW car, model
745 LI, made in 2007.



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

AKSAKOV A.G.
 

Russian citizen, Russian
politician and statesman,
member of the State
Duma of the Federal
Assembly of the Russian
Federation, member of
the political party "A Just
Russia - For Truth",
Chairman of the State
Duma Committee on the
Financial Market.

As a member of the State
Duma of the Russian
Federation, he voted in favor
of the laws that were
designed to officially
recognize the "accession" of
the occupied territories of
Ukraine to the Russian
Federation. He endeavors to
establish legislative
incentives for those
mobilized to fight in Ukraine
and seeks to neutralize the
effect of international
sanctions imposed on Russia.

Subclause
"є", clause 1;
subclause
"в" clause 2
part 1 Art 5-1
the Law "On
Sanctions" 

Residential building with
outbuildings with a total area of
56.4 sq.m.



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

DERIPASKA
O.V. and

Joint Stock
Company"Un

ited
Company
RUSAL"

 

Russian businessman, oligarch,
billionaire, close to the President
of the Russian Federation. He
controls the Basic Element, Rusal,
and EN+ Group companies and
owns the Military Industrial
Company, which controls Russian
companies that manufacture
armored vehicles for the war
against Ukraine. He is the
beneficial owner of Consultrend
Enterprises Limited (75% share). 

The group of metallurgical
enterprises "United Company
Rusal" supplies aluminum
products to Russian defense
enterprises that directly develop,
manufacture and supply military
equipment, weapons and
ammunition for the needs of the
Russian Armed Forces.

He is a close associate of the President
of the Russian Federation. Supports
the policy of the aggressor state
through indirect ownership and
control over organizations operating in
industries of strategic importance to
the Russian government, namely, in
the transport, defense and
construction sectors. He owns the
'Russian Machines' industrial
conglomerate, which includes the
Military Industrial Company, the main
supplier of weapons and military
equipment to the Russian armed
forces.
 
He is the ultimate beneficiary of
Hlukhiv Quartzite Quarry LLC, which
illegally extracted high-purity
quartzite, silicon and other minerals
from the Banitsky deposit in Sumy
region. The products were illegally
exported to the Russian Federation,
and the illegally extracted silicon was
used by the aggressor state in the
manufacture of missiles.

Subclauses
"а","в","ґ" clause
1; subclause"а"
clause 2 para 4
part 1 Art 5-1 the
Law "On
Sanctions"

100% of the authorized capital of
Glukhiv Quartzite Quarry LLC 
100% of the authorized capital of
Mykolaiv Alumina Plant LLC 
100 % of the authorized capital of
LLC "Company "Aluminum of
Ukraine" 
100% of the authorized capital of
Guardon Ukraine LLC 
100% of the authorized capital of
Metallurg Service Center LLC 
100% of the authorized capital of
Chas IT LLC
99 % of the authorized capital of
LLC "Okhoda MGZ"
100% of the authorized capital of
Mykolaiv Accounting Center LLC
100% of the authorized capital of
Mykolaiv Charitable Foundation
"Center for Social Programs"
100% of the authorized capital of
Zaporozhalumintorg LLC
29.5363 % of the shares of
Zaporizhzhia Production
Aluminum Plant JSC
100 % of the shares of Khust
Quarry PrJSC;
100 % of shares in Zhezhelevsky
Quarry PrJSC;
100% of the share in the
authorized capital of Demurinsky



Defendant
 

Biography
 

Incriminated Actions
 

Grounds for
forfeiture

 

Assets forfeited 
 

CHERNIAK
O.Y.

 

Former member of the State
Duma of the Federal Assembly of
the Russian Federation from the
United Russia faction

As a member of the State
Duma of the Russian
Federation, he voted in favor
of the laws that were intended
to officially recognize the
"accession" of the occupied
territories of Ukraine to the
Russian Federation. On his
personal page on the social
network, he published posts
spreading the ideology of
Russian propaganda.

Subclause "є"
clause 1 part
1; para 3
subclause "в"
clause 2 part
1 Art 5-1 the
Law "On
Sanctions"

Three-room apartment
with a total area of 72.9
sq.m.
Three-room apartment
with a total area of 97.9
sq.m.
Vehicle Chrysler Jeep
Wrangler 2

GINER E.L.
 

The ultimate beneficial owner of
Technopromexport IC LLC with a
65% stake.

Technopromexport LLC is the
managing company of the
Russian enterprise L.N.
Koshkin Design Bureau JSC,
which manufactures military
and dual-use equipment, in
particular, installations and
machines for the cartridge
production of the Russian
defense industry.

Subclause "г"
clause 1 part
1; para 6
subclause "а'
clause 2 part
1 Art 5-1 the
Law "On
Sanctions"

88.890583% of shares in
JSC First Investment Bank
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