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List of abbreviations

CCU — Constitutional Court of Ukraine

ECHR — European Convention on Human Rights

ECtHR — European Court of human Rights

NABU — the National Anti-Corruption Bureau of Ukraine
NACP — the National Agency on Corruption Prevention

SAPO — Specialized Anti-Corruption Prosecutor’s Office

Civil forfeiture is the institution of recognizing assets as unexplained and their collec-
tion into the national budget

A public official is a person authorized to perform the functions of government or local
self-government (under the Law of Ukraine “On Corruption Prevention”)
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I. INTRODUCTION AND DISCLAIMER

On August 4, 2020, 47 members of the Parliament of Ukraine filed a constitutional
petition on the compliance of certain provisions of the Law of Ukraine “On Corruption
Prevention,” the Criminal Code of Ukraine, the Civil Procedural Code of Ukraine and
other relevant laws of Ukraine which affect citizens’ rights and freedoms with the Con-
stitution of Ukraine (constitutionality) No. 04-02/6-353".

On October 27, 2020, the Constitutional Court of Ukraine issued Decision N° 13-r /
2020, in which it declared certain provisions of the Law of Ukraine “On Corruption
Prevention” and the Criminal Code of Ukraine unconstitutional. This decision caused a
considerable public uproar, as it abolished certain anti-corruption mechanisms, which
resulted in the so-called constitutional crisis emerging in the country.

However, the Constitutional Court has not yet considered some of the issues raised
by the MPs in their petition. These include, among others, provisions of Article 368-5
of the Criminal Code of Ukraine “lllicit enrichment” and the institution of civil forfeiture.
Thus, the think tank Institute of Legislative Ideas takes it upon itself to provide its opin-
ion on the constitutionality of the aforementioned anti-corruption mechanisms.

Summary of the Key Points of the Study

1. Provisions on illicit enrichment and civil forfeiture are effective anti-corruption mech-
anisms. They are in line with the world’s best anti-corruption practices. Provisions
on illicit enrichment have already been considered in terms of their compliance
with the constitutions in multiple countries. In particular, France, Lithuania, Colom-
bia, Argentina, and the Kyrgyz Republic have all ruled that the illicit enrichment
provision is constitutional and does not violate human rights. The previous decision
of the Constitutional Court on the compliance of the illicit enrichment provision
with the Constitution of Ukraine has led to significant criticism from both the public
and Ukraine’s international partners. This decision led to the NABU having to fully
close 27 criminal proceedings and close 38 proceedings under part of Art. 368-2
of the Criminal Code of Ukraine. The total amount of assets whose legality of origin
was under investigation of NABU detectives in these cases exceeded UAH 500
million2.

2. The current version of Article 368-5 of the Criminal Code of Ukraine “lllicit enrich-
ment” fully complies with the principle of legal certainty. These provisions compre-
hensively describe the grounds for criminal liability and the consequences of this
crime. A person authorized to perform the functions of the state or local self-gov-
ernment as a subject of liability is able to understand the main elements of this arti-

' http://www.ccu.gov.ua/sites/default/files/3_393_2020.pdf

2 https://nabu.gov.ua/novyny/pislya-rishennya-konstytuciynogo-sudu-usi-spravy-shchodo-nezakonnogo-zbagachen-
nya-zakryto
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cle either independently or with the help of lawyers. If necessary, he / she may seek
the assistance of the authorized units (officials) for the prevention and detection of
corruption operating in his / her institution, and receive advice as provided by law
(see items “A”, “B”, “C”of section 2; item “C” of section 3; section 4).

3. The constitutional petition was sent to the Court in the absence of case law on the
application of Art. 368-5 of the Criminal Code of Ukraine. To allege a violation of the
principle of legal certainty without specific examples in case law is unfounded in
view of the case law of the European Court of Human Rights and the recommenda-
tions of the Venice Commission. When making a judgment, the Constitutional Court
may outline the constitutional framework for the application of illicit enrichment and
civil forfeiture. This interpretation would not violate the Constitution of Ukraine and
the Ukrainian law; conversely, it would encourage law enforcement agencies and
courts to act within the Constitution (see section 2, item “A,” section 3, item “C”).

4. The provisions on illicit enrichment and the institution of civil forfeiture do not vi-
olate the principle of the presumption of innocence. As for illicit enrichment, the
current version of Art. 368-5 of the Criminal Code of Ukraine was passed with
regard to the remarks of the Constitutional Court set out in its previous judgment.
This provision does not in any way imply that an individual is obliged to prove his/
her innocence. On the contrary, it clearly sets out the obligation of the prosecution
to prove a number of facts beyond a reasonable doubt. Unlike foreign countries
and the case law of the European Court of Human Rights, Ukraine does not allow
the burden of proof to be shifted to the defense. As for civil forfeiture, it should be
noted that it is used in civil proceedings, in which the applicable standard of proof
is different. It is unfounded to speak about violating the presumption of innocence
in civil proceedings. The authors of the petition frequently interpret the situation at
their own discretion contrary to common sense and logic. They often deliberately
manipulate the provisions and mislead (see item “D” of section 2 and item “B” of
section 3).

5. lllegal enrichment and civil forfeiture have no retroactive effect. These provisions
apply only after their entry into force. Only assets acquired after the entry into force
of these provisions may be considered unexplained. Previously acquired assets
are not taken into account when deciding whether to prosecute a person. The
Criminal Code of Ukraine ties the act of offense to the moment of asset acquisition.
The period for consideration of the person’s income is defined by the law and co-
incides with the period of employment as a civil servant and the periods for which
declarations were filed; however, these apply only following the entry into force of
Art. 368-5 of the Criminal Code of Ukraine (see items “E,” “B” of section 2, clause
“C” of section 3).

6. The current version of Article 368-5 of the Criminal Code of Ukraine “lllicit enrich-
ment” and the institution of civil forfeiture are compliant with the Constitution of
Ukraine (constitutional).

Institute of Legislative Ideas 7
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Il. ILLICIT ENRICHMENT

A. GENERAL BASICS OF THE PRINCIPLE OF LEGAL CERTAINTY

The issue of compliance with the principle of legal certainty is raised in almost every
part of the constitutional petition. The authors of the petition note that allegedly, Article
368-5 of the Criminal Code overall and its individual provisions are vague, inaccurate,
unpredictable, etc. They believe it violates the principle of the rule of law enshrined in
the Constitution of Ukraine.

At the same time, clause «A» of the constitutional petition does not clearly explain how
Art. 368-5 of the Criminal Code violates this principle. Instead, general reasoning of
this opinion is provided.

It is important that item A of the constitutional petition is based on the reasoning
of the CCU judgment No. 1-r/2019 of February 26, 2019. Among other things, the
petition almost fully cites seven paragraphs of item 3 of this Judgment.®

Among the arguments of the authors of the petition (arguments of the CCU in the
Judgment No. 1-r/2019 of 26.02.2019) we can single out the following:

1. “One of the main elements of the principle of the rule of law enshrined in the first
part of Article 8 of the Supreme Law of Ukraine is legal certainty. The Constitutional
Court of Ukraine stressed the importance of the requirement of certainty, clarity and
unambiguity of the legal norm, as otherwise it cannot ensure its uniform application,
does not exclude unlimited interpretation in case law and inevitably leads to discre-
tionary decision-making;

2. The European Commission for Democracy through Law (Venice Commission) in its
Report on the Rule of Law No. 512/2009, adopted at its 86th plenary session, held
on 25-26 March 2011, stated that one of the necessary elements of the rule of law
is legal certainty (paragraph 41); legal certainty requires that legal rules be clear and
precise, and aim at ensuring that situations and legal relationships remain foresee-
able (paragraph 46);

3. The European Court of Human Rights in its judgment in The Sunday Times v. The
United Kingdom No. 1 of 26 April 1979 stated that “a norm cannot be regarded as a
‘law’ unless it is formulated with sufficient precision to enable the citizen to regulate
his conduct” (paragraph 49). In its judgment on the case of SW. v. the United King-
dom of November 22,1995, the European Court of Human Rights emphasized that
an offence must be clearly defined in the law; this requirement is satisfied where

3 http://www.ccu.gov.ua/sites/default/files/docs/1_p_2019.pdf
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the individual can know from the wording of the relevant provision and, if need be,
with the assistance of the courts’ interpretation of it, what acts and omissions will
make him criminally liable (paragraph 35), etc.

It should be noted that there is no single definition of the term “legal certainty.” In-
stead, the characteristics of its components can be found in the decisions of the EC-
tHR (other international courts), national constitutional courts of different countries,
the recommendations of the Venice Commission (other international bodies) and in
scholarly works.

First, the authors of the petition used the reasoning provided by the Constitutional
Court in the judgment on a different version of the “lllicit enrichment” provision. They
did not take into account the changes made to the current version of the article, and
did not even adapt these arguments to Art. 368-5 of the Criminal Code. Secondly, the
submission mentions only a few components of legal certainty, but does not indicate
other important components. Given this, we consider it necessary to cite them.

The principle of legal certainty stipulates that in the event of problems in the
application of the law, the court is obliged to eliminate them by interpreting
the provisions of the law. A person must understand the provisions of the law
and anticipate its consequences independently or with legal advice.

In particular, in the case of Kafkaris v. Cyprus, the ECtHR stated that:

“the term ‘law’ implies qualitative requirements, including those of accessibility
and foreseeability. These qualitative requirements must be satisfied as regards
both the definition of an offence and the penalty the offence in question carries
An individual must know from the wording of the relevant provision and, if need
be, with the assistance of the courts’ interpretation of it what acts and omis-
sions will make him criminally liable and what penalty will be imposed for the act
committed and/or omission. Furthermore, a law may still satisfy the requirement of
‘foreseeability’ where the person concerned has to take appropriate legal advice
to assess, to a degree thatis reasonable in the circumstances, the consequences
which a given action may entail.” *

CCU judge Serhii Holovatyi provided similar reasoning in his separate opinion on
Judgment No. 1-r/2019 of 26.02.2019. He noted that:

“l. The accused, if not independently, then with the help of a lawyer, can un-
derstand the content of Article 368-2 of the Criminal Code of Ukraine, as well

4 Case of Kafkaris v. Cyprus, No. 21906/04 of 12.02.2008, § 140. URL: http://hudoc.echr.coe.int/eng?i=001-85019
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as distinguish between “legal” and “illegal” income, identify activities “prohibited
by law” and understand what evidence can be used to prove the ‘“legality” or
“illegality” of one’s income [...]

[...] 3. The principle of the rule of law stipulates that when some legislative ambigu-
ity or contradiction occurs, the main duty of the judiciary is to resolve this am-
biguity or contradiction by means of courts interpreting and applying criminal
law in a way that would be coherent and foreseeable.” ®

In the case of Streletz, Kessler and Krenz v. Germany, the ECtHR stated that:

“However clearly drafted a legal provision may be, in any system of law, includ-
ing criminal law, there is an inevitable element of judicial interpretation. There
will always be a need for elucidation of doubtful points and for adaptation to
changing circumstances. Indeed, in ... the ... Convention States, the progressive
development of the criminal law through judicial law-making is a well entrenched
and necessary part of legal tradition. Article 7 of the Convention cannot be read
as outlawing the gradual clarification of the rules of criminal liability through
Jjudicial interpretation from case to case, provided that the resultant develop-
ment is consistent with the essence of the offence and could reasonably be
foreseen.” ¢

Thus, the law is not required to be drafted in a way that is so clear as to include
every possible explanation. The main requirement is for an individual to be able to
understand when the liability for violation arises and what punishment is stipulated
for a certain act. Moreover, it is explained that sometimes, qualified legal aid may be
required. It is important that all inaccuracies in the wording are remedied by national
courts through a clear and consistent interpretation of a provision.

The aforementioned Report on the Rule of Law No. 512/2009 by the European Com-
mission for Democracy through Law (Venice Commission), adopted at its 86th plenary
session, held on March 25-26, 2011, also contains an annex, “Checklist for evaluating
the state of the rule of law in single states.” Subparagraph i) of clause 2 “Legal certain-
ty” contains the following question for evaluating the state of the rule of law: “Is the
case-law of the courts coherent?””’

5 http://www.ccu.gov.ua/sites/default/files/docs/1_p_2019_3.pdf

¢ Case of Streletz, Kessler and Krenz v. Germany), No. 34044/96, No. 35532/97, No. 44801/98 of 22.03.2001, § 50.
URL: http://hudoc.echr.coe.int/eng?i=001-59353

7 Report no. 512/2009 of the European Commission for Democracy through Law (Venice Commission) adopted by
the Venice Commission at its 86th plenary session. P. 183. URL: https://www.enice.coe.int/webforms/documents/de-
fault.aspx?pdffile=CDL-AD(2011)003rev-ukr
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When the Constitutional Court of Ukraine was making its Judgment No. 1-r/2019 of
26.02.2019, it could not answer this question. At the time of the judgment, the case
law of the national courts did not include a single decision applying Article 368-2 of
the Criminal Code.

A similar situation occurred this time. MPs prepared their petition in the absence of
case law on the application of Art. 368-5 of the Criminal Code of Ukraine. Article
368-5 was added to the Criminal Code of Ukraine as recently as in October 2019, and
Ukrainian courts simply have not had the time to issue a single decision.

Thus, itis too early to claim that Article 368-5 of the Criminal Code of Ukraine or any of
its paragraphs violate the principle of legal certainty (with item “A” not specifying which
provisions of the article are unclear), since there is no case law on the application of
the contested article yet.

Laws inevitably contain elements of uncertainty. When the CCU makes
a judgment, it can use the right to interpret the provisions of Article 368-5
of the Criminal Code of Ukraine.

If issues arise with the application of the law, national courts are obliged to eliminate
them through clear and consistent interpretation of its provisions.

The law meets the criterion of “foreseeability" even when the person concerned
can understand its meaning through legal advice or interpretation by the courts.

However clearly a legal provision is drafted, there is an inevitable element
of judicial interpretation.

Laws are inevitably couched in terms which, to a greater or lesser extent, are vague.
This arises from the very nature of laws written by humans.

The constitutional petition was filed in the absence of case law on the application
of these anti-corruption mechanisms.

Individuals who are subject to liability for illicit enrichment and civil forfeiture
are public officials. They must be aware of the increased standards of integrity,
as well as of their duties and responsibilities.

The Constitutional Court of Ukraine may outline the constitutional framework
for the application of illicit enrichment and civil forfeiture.

@ ©® ® ® 6 & 6
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In a separate opinion on the Judgment of the CCU No. 1-r/2019 of February 26, 2019,
Judge Ihor Sidenko, among other things, stated that:

«Laws created by people and for people, as a rule, will naturally have multiple
interpretations, as opposed to more or less unambiguous physical laws. If the
Constitutional Court of Ukraine recognized that gravity is unconstitutional, the in-
teraction of physical bodies would not disappear. The problem of legal certainty
is in the nature of laws created by man. They are not absolute; they are an open
compromise between people’s wishes and common sense (ratio). In this frame-
work, common sense dictated that this provision be used not for political revenge
against enemies with an exemption for friends, but as a way to cleanse Ukraine
of the corrupt “elite.”

The ECtHR expressed a similar opinion in the case of “Del Rio Prada v. Spain.” The
Grand Chamber of the Court noted that:

‘many laws are inevitably couched in terms which, to a greater or lesser ex-
tent, are vague and whose interpretation and application are questions of prac-
tice [...]. The role of adjudication vested in the courts is precisely to dissipate such
interpretational doubts as remain.» °

Thus, further multiple interpretation is enshrined in the very process of lawmaking. This
is mainly because laws are formulated in terms that can be more or less understood
in different ways.

In this context, we should emphasize that, when the CCU makes the judgment on the
constitutionality of Article 368-5 of the Criminal Code, it can use the right to interpret
certain provisions if any contradictions arise. This was, for example, highlighted by
CCU judge Vasyl Lemak in his separate opinion on the Judgment of the CCU No.
1-r/2019 of February 26, 2019:

“Having gotten carried away with hypothetical assumptions of problems in the ap-
plication of Article 368-2 of the Criminal Code, especially on the subject on whom
the ‘burden of proof” rests, the Court did not try not only to confirm or refute
such problems empirically, but also to interpret the practice of application of
this norm.

It appears that the Court refused to interpret the provisions of Article 368-2 of
the Criminal Code based on the idea that ‘interpreting the law’ presumably falls
beyond its powers. At the same time, the Court ignored the difference between
official interpretation as a type of proceedings (at the initiative of other entities)
and interpretation as a component of judgment justification.

& http://www.ccu.gov.ua/sites/default/files/docs/1_p_2019_8_0.pdf

° Case of Del Rio Prada v. Spain, N° 42750/09 of 21 October 2013, § 92. URL: http://hudoc.echr.coe.int/
eng?i=001-127697
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| believe, the Court must interpret the law in every case if the latter is an object
of the constitutional control and the issue of its constitutionality is considered.
To resolve the issue of the constitutionality of a law means to find / not to find con-
stitutional content in it (embodiment of the principles and norms of the Constitu-
tion of Ukraine in its content). Considering the experience of foreign constitutional
courts, the methods of interpreting the law are that even if a certain provision of
the law allows two different interpretations wherein one interpretation is in line
with the constitutional principles and the other one is not, this means the absence
of grounds for repealing this provision (constitutionally compliant interpretation)
(e.g. see the Judgment of the Constitutional Court of the Czech Republic of March
26, 1996, PLUS 48/95). The Court ruled the norm unconstitutional without even
trying to interpret it[...]

[...] If the Court had attempted to interpret the provisions of Article 368-2 of the
Criminal Code, it would have had to perceive it as part of a coherent structure,
which includes the Constitution of Ukraine, the official constitutional doctrine (pre-
vious positions of the Court) and the Criminal Procedural Code. It is impossible to
“read” the norm of a special part of the Criminal Code in isolation from the con-
stitutional principles and norms of the Criminal Procedural Code. Without trying to
provide an interpretation, the Court in general could not conclude that there was
no constitutional content (in particular, the principle of presumption of innocence,
the principle of «silence») in the content of the Criminal Code, and therefore de-
clare it unconstitutional.™

Thus, when the CCU makes a judgment on the constitutionality of Article 368-5 of
the Criminal Code of Ukraine, it may initiate currently nonexistent case law. This
practice would outline the main constitutional aspects of application of the “lllicit
enrichment” article and put an end to unfounded regular petitions filed by MPs on
the unconstitutionality of this norm. Moreover, it would be a guide for citizens, pre-trial
investigation agencies, procedural management agencies, and judges. This, in turn,
would allow meeting ECtHR standards and recommendations of the Venice Commis-
sion in terms of judicial interpretation of legal norms.

" http://www.ccu.gov.ua/sites/default/files/docs/1_p_2019_5_0.pdf
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CONCLUSIONS:

1. Provisions of Article 368-5 of the Criminal Code of Ukraine meet international quality
standards of law, including legal certainty as an element of the rule of law. The article
contains five parts of notes that explain some of the terms used in the disposition.
In particular, in the note to Art. 368-5 of the Criminal Code of Ukraine clearly outlines
the following terms: 1. Person authorized to perform the functions of state or local
self-government; 2. Acquisition of assets; 3. Assets; 4. Legal income.

2. Aninterested individual can understand the following from the content of the article
independently or with the help of legal advice: 1. Who is the perpetrator; 2. What ac-
tions entail liability; 3. What consequences a violation of this provision of the Criminal
Code entails; 4. What the liability occurs, etc.

3. Any legal provision will inevitably contain certain “gaps,” contradictions, inac-
curacies. This is due to the fact that legal provisions are phrased through notions,
phrases, concepts, which may be interpreted in different ways in any case. The main
task of the judiciary is to provide a clear and consistent interpretation of legal provi-
sions, to provide for stable case law. This, in turn, should eventually dispel any doubts
about the application of a particular provision. It is unreasonable to talk about the legal
uncertainty of the law in the absence of its application and specific examples.

4. When reviewing a constitutional petition, the CCU may outline the constitution-
al framework for the application of Art. 368-5 of the Criminal Code of Ukraine.
Such an “interpretation” of legal provisions would not contradict the Constitution of
Ukraine or the laws. Instead, the case law will provide clear guidance to the national
courts, citizens, pre-trial investigation agencies and procedural management agen-
cies and help them understand what kind of practical application of the law complies
with the Constitutional provisions.

B. DETERMINING THE PERIOD FOR WHICH THE PERSON’S INCOME
IS TAKEN INTO ACCOUNT. THE DEFINITION OF “LEGAL INCOME”

The authors of the constitutional petition claim that:

“The use in the disposition of part one of Article 368-5 of the Criminal Code of
Ukraine of the following legal phrasing: ‘exceeds their official income’(...) creates
legal uncertainty, since it is impossible to define unequivocally for what period the
income of a respective individual must be calculated to establish illicit enrichment
in their actions. This period may constitute a month, a year, or the entire term of
office of the person authorized to perform the functions of state or local self-gov-
ernment. Thus, it is impossible to establish the method for calculating the amount

16 Institute of Legislative Ideas
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(value) of the respective assets in the context of presence of elements of illicit
enrichment in the actions of the person authorized to perform the functions of
state or local self-government.”

They believe this provision contradicts the principle of legal certainty and does not
comply with Article 1, Article 3, part 2, Article 8, parts 1 and 2 of the Constitution of
Ukraine.

The interpretation of Article 368-5, part 1 of the Criminal Code provided in item B
of the constitutional petition is arbitrary, fails to take into account the context of
anti-corruption legislation, and is not consistent with the real situation.

According to the disposition of this article, a perpetrator of this crime can be a person
authorized to perform the functions of government or local self-government under
Article 3, part 1, clause 1 of the Law of Ukraine “On Corruption Prevention.” The pro-
cedure of taking office by such persons, their dismissal and the term of office on the
position is established by the Constitution of Ukraine, the Law of Ukraine “On Public
Service,” and other special laws. Under the Law of Ukraine “On Corruption Preven-
tion,” the aforementioned persons are subject to asset declaring, i.e. they are obliged
to file declarations.

According to Article 45, parts 1 and 2 of the Law of Ukraine “On Corruption Preven-
tion,” such persons are obliged to file declarations before taking office (for the pre-
vious year; the so-called “zero declarations”), annually while in office and after ter-
mination of activity connected with performing the functions of government or local
self-government.

Thus, persons subject to Article 368-5 of the Criminal Code of Ukraine must indicate
their legal income, expenditures and other information under Article 46 of the Law of
Ukraine “On Corruption Prevention” during the performance of their activity.

It clearly follows from the above provisions of the Law of Ukraine “On Corruption
Prevention” that the period for which the income of the person concerned will be
counted to establish the corpus delicti in the form of illicit enrichment is the period of
holding the previously explained position.

In this context, two elements will be taken into account:

— savings and income acquired by the person before the start of activity connect-
ed with the performance of functions of government or local self-government, i.e.
those contained in the so-called “zero declaration”;

— income acquired during performance of functions of government or local self-gov-
ernment, i.e. indicated in the annual declaration.

Institute of Legislative Ideas 17
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Only if a person’s acquired assets exceed their legal income and savings
by over 6,500 non-taxable minimum incomes of citizens can we speak about
a possible violation of Article 368-5 of the Criminal Code of Ukraine.

Similar thoughts are expressed in the study by the International Bank for Reconstruc-
tion and Development “On the Take: Criminalizing lllicit Enrichment to Fight Corrup-
tion™:

Although UNCAC does not specifically recommend a temporal application of illicit
enrichment, one may deduce that the reference to “public official” implies that, at
minimum, the period of interest coincides with the public official’s performance
of his functions. This approach is also adopted in the IACAC and in many national
laws. Chile, for example, makes illicit enrichment applicable to a public official
“‘who during his term” receives substantial and unjustified enrichment, thus limit-
ing investigations to public officials who may have been enriched while in office.
El Salvador has a similar limitation, specifying that illicit enrichment can only be
presumed when the increase in assets occurs “from the date on which the func-
tionary took office to the day he ceased his functions.” Following this approach,
prosecutors may use entry into functions as a baseline and assess whether in-
creases in assets were significant in relation to the public official’s lawful earnings
during the performance of his or her functions or term of office. The downside
of this approach is that, to avoid prosecution, a corrupt official may simply defer
receiving a benefit until after leaving office.”

In addition, the constitutional petition states that:

“Paragraph 4 of the Note to Article 368-5 of the Criminal Code of Ukraine defines
the legal income of a person authorized to perform the functions of state or local
self-government, and means income lawfully obtained by the individual from
legal sources, defined, inter alia, by paragraphs 7 and 8 of Article 46, part 1 of the
Law of Ukraine ‘On Corruption Prevention.” At the same time, this provision does
not define and does not provide for unequivocal definition of what sources are
understood as legal sources, while reference to Article 46, part 1, paragraphs 7
and 8 of the Law of Ukraine ‘On Corruption Prevention” narrows such sources
and maintains the ambiguity of the notion of “legal income.”

" On the Take: Criminalizing lllicit Enrichment to Fight Corruption / by Lindy Muzila, Michelle Morales, Marianne Mathi-
as, and Tammar Berger. 2012. P. 16. URL: https://cutt.ly/Bg7ebYr
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In fact, Article 368-5 of the Criminal Code contains a direct explanation of what in-
come may be considered legal. For instance, clause 4 of the Note to Article 368-5 of
the Criminal Code refers to Article 46, part 1, clauses 7, 8 of the Law of Ukraine “On
Corruption Prevention,” which establishes at least 10 sources of income. Moreover,
the phrase “and other income” indicates that the list is not exhaustive, which effec-
tively provides public officials with an opportunity to indicate legal income from any
sources at all as long as they are not prohibited by the law.

In this context, it should be emphasized that the Law of Ukraine «On Corruption Pre-
vention» sets certain restrictions on combining public service with other types of ac-
tivities. However, it follows from Article 25, part 1, clause 1 of this Law that legal income
of individuals specified in Article 3, part 1, clause 1 of this Law can also include income
obtained from educational, research and creative activities, medical practice, coach-
ing and referee practice in sports.

CONCLUSIONS:

1. The authors of the constitutional petition interpret the provisions of Art. 368-5
of the Criminal Code of Ukraine in an arbitrary manner and in isolation from
the legal context. They do not consider that individuals who can be charged un-
der Article 368-5 of the Criminal Code are obliged to file declarations. Provisions of
Article 368-5 of the Criminal Code repeatedly refer to the Law of Ukraine “On Cor-
ruption Prevention,” as the two are systemically tied. In turn, the aforementioned
Law makes it clear what period is taken into account to calculate a public official’s
income, assets, and expenditures to establish corpus delicti under the article in
question.

2. Note to Article 368-5 of the Criminal Code of Ukraine explains what income
may be considered legal. In turn, the Law of Ukraine “On Corruption Prevention”
contains quite a big list of legal sources of income. What is more, the fact that
the list of legal sources of income is non-exhaustive provides an opportunity to
declare any source of income as long as it is not prohibited by the law.
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C. “LEGAL INCOME” OF PUBLIC OFFICIAL'S FAMILY MEMBERS
The authors of the constitutional petition claim that:

«Article 368-5 of the Criminal Code of Ukraine provides for the possibility of
punishment of an innocent person, as a person authorized to perform the
functions of government or local self-government may be prosecuted having
acquired assets whose value exceeds their legal income by over 6,500 non-
taxable minimum incomes when such acquisition has taken place only from legal
income of their family members.”

As already noted, the note to Article 368-5 of the Criminal Code clearly explains: “Le-
gal income of a person means income lawfully obtained by the individual from legal
sources, defined, inter alia, by clauses 7 and 8 of Article 46, part 1 of the Law of Ukraine
‘On Corruption Prevention.”

In turn, Article 46, part 1, clause 7 of the Law of Ukraine “On Corruption Prevention”
clearly states: “The declaration must include information on income received by the
individual subject to asset declaration or their family members, including income
in the form of salary (remuneration) [...] gifts, and other income.” This indicates the
following: 1) the legal income of family members is equated to the legal income of the
individual subject to declaration; 2) the income of family members, on the contrary,
is a proper proof of the legality of the assets acquired by the individual subject to
declaration and cannot be used by the government as proof of illegality of the assets
belonging to the individual subject to declaration; 3) the list of means of legal income
of family members is not exhaustive, which significantly narrows the ability of the state
to prove the illegality of income from which the assets were acquired by the individual
subject to declaration.

Thus, the legal income of family members cannot be used against the
individual subject to declaration, as claimed by the authors of the petition; in
fact, it rather creates additional opportunities for the individual to expand the
list of their legal income (even if the assets were not in fact acquired as part of
such income).

These provisions do not in any way imply that a person authorized to perform the
functions of state or local self-government will be brought to liability for acquisition of
assets which constitute legal income of their family members.
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CONCLUSION:

1. The interpretation of the provision of Article 368-5 of the Criminal Code of Ukraine
by the authors of the petition is erroneous and manipulative. The authors delib-
erately mislead the readers. The note to Article 368-5 of the Criminal Code of
Ukraine provides an exhaustive response to the reasoning used in the constitu-
tional petition. It states that the income of family members is considered the legal
income of the subject under Article 368-5 of the Criminal Code of Ukraine. Accord-
ingly, a person cannot be held liable for assets acquired as legal income, as this
directly contradicts Article 368-5 of the Criminal Code of Ukraine.

D. PRESUMPTION OF INNOCENCE

@ The authors of the petition deliberately distort legislative provisions and interpret
them at their own discretion.

The new article on illicit enrichment was adopted taking into account the remarks
of the CCU.

@ To bring a person to liability their guilt must be proven “beyond a reasonable doubt.”

Unlike a number of other countries and the ECtHR, Ukraine leaves the presumption
of innocence intact and does not narrow this concept in this category of cases
(or in any other category).

The authors of the petition claim that:

“the provision enshrined in Article 368-5 of the Criminal Code of Ukraine on the
obligation to prove certain facts of asset acquisition (including facts of asset ac-
quisition on behalf of a person or the option to perform actions directly or indirect-
ly in connection with such assets which are in their content identical to the right
to dispose of assets) creates an obligation to prove the opposite for the person
authorized to perform the functions of state or local self-government, and if this is
not proven, the person may be brought to criminal liability.”

Instead, part 2 of the Note to Art. 368-5 clearly states that:

‘Acquisition of assets is to be understood as their acquisition as property by a
person authorized to perform the functions of state or local self~-government, as
well as acquisition of assets by another natural or legal person if it has been
proved that such acquisition has taken place on behalf of a person authorized to
perform the functions of state or local self~-government or that the person author-
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ized to perform the functions of state or local self-government can perform actions
directly or indirectly in connection with such assets which are in their content iden-
tical to the right to dispose of assets.”

The use of the words “if it has been proven” in the provision clearly indicates
that pre-trial investigation agencies must have convincing evidence that assets
acquired on behalf of such a person or assets in connection with which the
person can perform actions which are in their content identical to the right to
dispose of assets.

The content of the article does not in any way imply that the burden of proof lies with
the accused.

In addition, Article 368-5 of the Criminal Code of Ukraine was adopted with regard to
the CCU remarks set out in the Judgment No. 1-r/2019 of 26.02.2019. In contrast to
Article 368-2 of the Criminal Code, which contained the phrasing “legality of whose
[assets’] acquisition has not been proven by evidence,” the current article does not
contain any indication that the accused must prove the legality of his or her income.

Criminal proceedings under this article take place based on the same rules as all
the other articles of the Criminal Code of Ukraine, including principles set forth in
Arts. 7 and 17 of the Criminal Procedural Code, which clearly state: “No one should be
obliged to prove their innocence of a criminal offense and must be acquitted unless
the prosecution proves the person’s guilt beyond a reasonable doubt.” The pros-
ecution must provide the court with convincing evidence of the person’s guilt,
while the accused may in turn exercise their right to defense.

Article 17 of the Criminal Procedural Code of Ukraine sets the standard of proof «be-
yond a reasonable doubt» for all cases of criminal prosecution. This standard em-
phasizes that there must be strong evidence of a person’s guilt. Article 368-5 of the
Criminal Code of Ukraine does not contain any indication that this standard may
be violated when the person is brought to liability under this article.

In addition, Article 7 of the Criminal Procedural Code establishes the principle of ad-
versarial proceedings and freedom to submit evidence to the court and to prove to
the court its persuasiveness, which is set forth as follows: “Criminal proceedings are
conducted based on the principle of adversarial proceedings, under which the pros-
ecution and the defense independently defend their legal positions, rights, free-
doms, and legal interests by the means provided by this Code.”

In this context, it is important to look at the best global practices. In particular, the ami-
cus curiae brief, prepared at the initiative of the European Union, also examined the
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issue of violation of the presumption of innocence in the previous version of the “lllicit
enrichment” article. In the opinion, the experts indicate the following:

“The ECtHR jurisprudence shows that presumptions of law or fact are acceptable,
and they do not result, as such, in a violation of the presumption of innocence
guarantees as long as the State remains within reasonable limits, taking into ac-
count the importance of what is at stake and maintaining the rights of the defence.
The presumption of innocence is, therefore, not absolute and, if the prosecution
builds a prima facie case that calls for an explanation, the accused’s silence can
be used to draw inferences. The Court’s jurisprudence also indicates that a vi-
olation of the presumption of innocence can be established only in a specific
case and after analysis of the evidence adduced by the prosecution [...]

[...] In other national jurisdictions, the courts went further and allowed reversing
the burden to the defendant once the prosecution built a prima facie case.
This means that once the core elements of an offence of illicit enrichment have
been proved beyond a reasonable doubt by the prosecution, an evidentiary bur-
den may be imposed on the official to show that his wealth was obtained from
legitimate sources. This approach was followed by the U.K. Judicial Committee of
the Privy Council in a 1993 appeal from Hong Kong. [...] But before the burden is
shifted to the accused, the prosecution needs to prove beyond reasonable doubt
the following: the accused’s public servant status, his standard of living during the
charge period, his total official emoluments during that period, and that his stand-
ard of living could not reasonably, in all the circumstances, have been afforded
out of his total official emoluments. The court observed that where corruption is
concerned, there was a need — within reason — for special powers of investi-
gation and an explanation requirement. Specific corrupt acts were inherently
difficult to detect, let alone proved in the normal way.” °

The above opinions also coincide with the views expressed in the above-mentioned
study «On the Take: Criminalizing lllicit Enrichment to Fight Corruption.” In this study,
experts have also mentioned the following:

The principle of the presumption of innocence does not exclude legislatures from
creating criminal offenses containing a presumption by law as long as the prin-
ciples of rationality (reasonableness) and proportionality are duly respected. [...]

2 Amicus Curiae brief submitted pursuant to Article 69 (3) of the Law of Ukraine “On the Constitutional Court of
Ukraine” concerning the Constitutional Petition (No. 1/12-2017, 12 December 2017) as to the compliance of Article 368-
2 of the Criminal Code of Ukraine with the Constitution of Ukraine. P. 18-19, p. 22. URL: https://euaci.eu/what-we-do/
resources/amicus-curae-on-constitutional-petition
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[...] The Court of Appeals in Hong Kong SAR, China, came to [this] Bconclusion in
Attorney General v. Hui Kin Hong.” While it accepted that requiring the accused
to discharge the burden of proof deviates from the presumption of innocence,
it held the following: ‘There are exceptional situations in which it is possible
compatibly with human rights to justify a degree of deviation from the normal
principle that the prosecution must prove the accused’s guilt beyond reason-
able doubt.’[...]

[...] The effectiveness and correctness of illicit enrichment prosecutions and their
compliance with due process should also be considered in the context of the
criminal justice system implementing it This includes considerations consistent
with Article 2 of the ICCPR and with Article 14 concerning the right to a fair trial. It
is only when these measures are fully implemented that an accused can receive
a fair trial for illicit enrichment or any other offense.” "

Ukrainian scholars have also studied the application of the illicit enrichment provision
in other countries. For example, S. Cherniavskyi, LLD, and A. Vozniuk, LLD, have found
the following:

‘[..] Such a prohibitive criminal provision [illicit enrichment]® may be effective if
the burden of is at least partly shifted to the suspect or the accused. Therefore,
it makes sense that scholars have looked into improvement of the application of
this criminal law instrument.

For instance, S. Lut proposes to introduce the notion of presumption of guilt of
illicit enrichment into legal vocabulary, primarily in situations when an official’s
assets highly exceed his/her legal income. The scholar advises to interpret the
presumption of guilt as the duty of the public official accused of corruption to
prove the legality and legitimacy of the acquired (available) assets and property
to the investigation and in court.

This presumption of guilt is partially or fully applied in some foreign countries,
where it is used to combat corruption and organized crime. For example, under
Article 72 of the Criminal Code of Switzerland, the court shall order the forfeiture
of all assets that are subject to the power of disposal of a criminal organisation.
In the case of the assets of a person who participates in or supports a criminal
organisation (Art. 260ter), it is presumed that the assets are subject to the power
of disposal of the organisation until the contrary is proven.” (Swiss Criminal Code,
1937)[..]

'3 Editorial note.

" On the Take: Criminalizing lllicit Enrichment to Fight Corruption / by Lindy Muzila, Michelle Morales, Marianne
Mathias, and Tammar Berger. 2012. Pp. 31-32. URL: https://cutt.ly/Bg7ebYr

5 Editorial note.
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[...] Kh. Nuhrokho believes that the burden of proof is shifted primarily to help law
enforcement agencies identify assets owned by the suspect which have been
derived from crime. At the same time, the shift of such burden of proof does not
mean that it rests solely with the suspect or the accused to prove his/her inno-
cence, while the prosecution does not bear the burden of proofin any way.

On the contrary, the main burden of proof should still be borne by the prosecution.
It is for the prosecution to establish that the official in question has led a life that
has been beyond his or her legal financial capacity or has excessive wealth that
does not correspond to his or her official income. At the same time, the suspect
should be required to refute this. Thus, the burden of proofin criminal proceedings
on illicit enrichment will be placed on the suspect or accused only partially [...]

[...] The principle of the presumption of innocence requires the prosecution to bear
both the initial burden of proof in criminal proceedings and the convincing or final
burden of proof, too. The prosecution must provide evidence of each element of
the crime. It is only in exceptional cases that the accused obliged to bear the bur-
den of proof in relation to certain material and / or moral elements of the crime of
which he or she is accused. This occurs when the law embodies a refutable form
of presumption (evidentiary presumption) in relation to certain material and / or
moral elements of the crime which pose a significant threat to the public.

When the burden of proof is partially shifted to the suspect or the accused, this
contributes to the establishment of the objective truth in the criminal proceeding
and avoidance of bringing innocent people to criminal liability while facilitating
bringing to liability those people who have engaged in illicit enrichment.

If a person has acquired assets in a legal manner, he / she will always be able
to provide reasoning on the legality of acquisition of such assets. Even if there is
some doubt, the rule should be applied that all doubts about an individual’s guilt
are to be interpreted in their favor.”

Based on the indicated provisions, we can conclude that some countries, including
developed western democraries, as well as the ECtHR, provide for an opportunity to
deviate from the principle of presumption of innocence in this category of cases.

Instead, Ukraine has clearly stated that all significant circumstances of such a crime
must be proved by the prosecution. What is more, the standard of proof in such cases

remains “beyond a reasonable doubt.”

& Cherniavskyi, S., Vozniuk, A. Foreign experience of legal counteraction to illicit enrichment. Legal Journal of the
National Academy of Internal Affairs. 2019. T. 17 (1). Pp. 79-89. Pp. 82-83. URL: https://cutt.ly/3g7rVKQ
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CONCLUSIONS:

1. The authors of the petition use the same reasoning to substantiate the alleged
unconstitutionality of Art. 368-5 of the Criminal Code of Ukraine as they did to
substantiate the unconstitutionality of Art. 368-2 of the Criminal Code of Ukraine.
However, it has not been considered that the current article has been adopted with
regard to the CCU position in the previous judgment. Provisions that could theo-
retically contradict the Constitution of Ukraine in terms of violating the presumption
of innocence were removed from it. The current article on “illicit enrichment” does
not contain any indication that an individual is obliged to prove his/her innocence.

2. The authors of the constitutional petition audaciously distort the content of Article
368-5 of the Criminal Code of Ukraine. In particular, they claim that the phrasing
“if it has been proven,” used in the Note to Article 368-5 of the Criminal Code of
Ukraine, clause 2, obliges the person suspected of a crime to prove something.
They deliberately highlighted this phrasing in bold. However, further content of the
Note to this article, clause 2, indicates what needs to be proven. This is primarily
the fact of property ownership; the fact of property acquisition on behalf of the pub-
lic official, the fact of existence of rights that are identical in their content to the right
to dispose of assets. Articles 7 and 17 of the Criminal Procedural Code, Article 2 of
the Criminal Code of Ukraine, as well as reasonable thinking and common sense
all indicate that such facts must be proven by pre-trial investigation agencies, as
opposed to the suspected individual. However, the authors of the constitutional
petition try to argue the opposite and thus manipulate the outcome. Moreover,
the procedure for pre-trial investigation of a crime under Art. 368-5 of the Criminal
Code of Ukraine is the same as for other crimes contained in a special part of the
Criminal Code. It is established by the Criminal Procedural Code of Ukraine and
must comply with all the principles enshrined in Art. 7 of the Criminal Procedural
Code. The prosecution must prove the accused’s guilt beyond a reasonable doubt.
In turn, the suspect is not required to prove their innocence.

3. Unlike a number of other countries, Ukraine leaves the presumption of innocence
intact and does not narrow this concept in this category of cases. That is true even
if global practice shows that corruption crimes specifically allow shifting the burden
of proof to the defense if the principles of fair trial are maintained.
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E. RETROACTIVE EFFECT
The authors of the petition indicate that:

“The disposition of Article 368-5 of the Criminal Code of Ukraine allows to apply
the provisions of Article 368-5 of the Criminal Code of Ukraine to actions commit-
ted before the Article came into effect. A person authorized to perform functions
of state or local self-government who acquired assets before criminal liability was
introduced under Article 368-5 of the Criminal Code of Ukraine could not know
that in the future, they would have to explain the difference between them and
the income of this individual and thus could not predict criminal liability for such
a difference.”

Under Article 4, part 3 of the Criminal Code of Ukraine, the time of commission of a
criminal offense is establishes at the time when an individual commits an act or omis-
sion stipulated by the law on criminal liability. It clearly follows from Article 368-5, part
1 of the Criminal Code of Ukraine, and part 2 of the Note to this article that the act
which entails liability under this article is “acquisition of assets.” Thus, the disposition
of Article 368-5 of the Criminal Code of Ukraine ties the act of offense to the mo-
ment of asset acquisition if such assets exceed the person’s legal income. The CCU
reached similar conclusions concerning the retroactive effect of the law in clause 6 of
Judgment No. 1-r/2019 of February 26, 2019.

This article does not in any way imply that the individual shall be held liable for assets
that were previously acquired. It should also be noted that the principles enshrined
in Article 58 of the Constitution of Ukraine and Articles 4, 5 of the Criminal Code of
Ukraine, which apply to other articles of the Criminal Code, apply to this article as well.
For convenience, please see the infographic:

The moment
when the law
came into The period for which a person
Acquisition of assets effect may be held liable

AN

\/

The period for which a person Acquisition of assets
cannot be held liable
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Thus, the reasoning of the petition authors that Article 368-5 of the Criminal Code of
Ukraine presumably applies to assets acquired before the entry into force of the law is
unfounded. They are based on an arbitrary understanding and interpretation of Article
368-5 of the Criminal Code of Ukraine, which is contradictory to both the Constitution
of Ukraine and the Criminal Code of Ukraine.

CONCLUSION:

1. Article 58 of the Constitution of Ukraine stipulates that laws and other regulatory
acts do not have retroactive effect, except in cases when they mitigate or cancel a
person’s liability. Article 368-5 of the Criminal Code of Ukraine is no exception to
this rule. The disposition of this article does not in any way indicate any retroactive
effect of this provision. Liability for committing a crime stipulated by Article 368-5 of
the Criminal Code of Ukraine occurs after a person authorized to perform the func-
tions of state or local self-government has acquired assets that exceed their legal
income. This means that assets acquired by the person before the provision has
come into effect are not taken into consideration when the issue of liability arises.
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lll. CIVIL FORFEITURE

Reservation: Much of this section is based on the first study of the current institution
of civil forfeiture in Ukraine, «Civil forfeiture of unexplained assets through the lens of
protection of property rights,” conducted by Tetiana Khutor.”

A. LEGAL NATURE OF CIVIL FORFEITURE

(@)  Cuilforfeiture is not a form of punishment.

The institution of civil forfeiture operates outside the scope of criminal law.

practices, protects property rights, and ensures procedural guarantees.

Civil forfeiture is established by law and can only be administered by court decision,

@ The option to file a lawsuit to third parties is consistent with the best international
@ which is fully consistent with the Constitution of Ukraine.

The authors of the constitutional petition claim that:

“in its legal nature, the institution of recognition of assets as unexplained and
their collection to the state revenue, while connected with a lawsuit within civil
proceedings, effectively constitutes another type of punishment alongside confis-
cation and special confiscation.”

As key arguments supporting the claim, the authors indicate the following:

1. Recognition of assets as unexplained and their collection to the state revenue com-
pletely duplicates confiscation and special confiscation as measures of punishment
and liability for illegal acts. Duplication of punishment and administration of confis-
cation, special confiscation, and civil forfeiture to an individual violates the principle
of proportionality which requires proportionate restriction of rights and freedoms of
an individual to achieve public goals.

7 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. URL: https://cutt.ly/Vg7r9Dw. The study was published by the Anti-Corruption Research and Education
Center of Kyiv-Mohyla Academy as part of the Think Tank Development Initiative for Ukraine, implemented by the
International Renaissance Foundation in partnership with the Open Society Initiative for Europe (OSIFE) with the
financial support of the Swedish Embassy in Ukraine.

Institute of Legislative Ideas



AMICUS CURIAE BRIEF

2. This, in turn, contradicts the principle of the rule of law and does not take into
account the legal positions of the CCU, whose decisions have repeatedly empha-
sized the fairness of punishment, its relevance and the proportionality to the crime.

3. Civil forfeiture violates the principle of proportionality of punishment.

Confiscation and forfeiture are not a form of punishment. They cannot violate
the principle of proportionality of punishment.

The authors of the constitutional petition have an erroneous idea about the in-
stitution of civil forfeiture. They consider it another type of punishment alongside
confiscation and special confiscation. However, the authors do not take into account
a number of important differences between them.

Article 62, part 1 of the Constitution of Ukraine stipulates that an individual is consid-
ered innocent of the commission of a crime and may not be subjected to criminal
punishment until their guilt is proved in a lawful manner and established by a court
conviction. Under Article 50, part 1 of the Criminal Code of Ukraine, punishment is a
measure of coercion administered on behalf of the state based on a court verdict to an
individual found guilty of a criminal offense and consists in restriction of the convict’s
rights and freedoms as provided by law.

One important fact follows from these provisions: punishment is applied to a person
found guilty of a criminal offense. That is why the concept and purpose of pun-
ishment, its types are enshrined in the Criminal Code of Ukraine. It is important that
punishment is administered only after the guilt of the person is established by a
court conviction.

At the same time, the institution of civil forfeiture operates outside the scope of
criminal law. This follows directly from the Code of Civil Procedure, Article 290, parts
2 and 6. This provision establishes that:

“a lawsuit is filed in relation to assets... if the difference between their value and
the legal income of the person authorized to perform the functions of state or
local self-government exceeds the subsistence minimum for able-bodied persons
established by the law as of the day of the Law coming into effect by a multiple of
five hundred and more, yet does not exceed the limit established by Article 368-5
of the Criminal Code of Ukraine.”

The Ukrainian model of civil forfeiture is closely linked to the institution of illicit enrich-
ment and is in fact its «procedurally facilitated» version. As the Colombian Constitu-
tional Court has aptly pointed out, the concept of illicit enrichment is much broader
than the concept of criminal offense. It does not fit within the framework of criminal law
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and also falls within the scope of property law. It covers the outcomes of illegal activity
and failure of the perpetrator to comply with the social order in the sphere of property
relations in criminal offenses. So the purpose is not only to punish the offender, but
also to deprive the offender of ownership of assets obtained as a result of criminal or
illegal acts, misuse of public funds. Considering these differences and purposes, civil
forfeiture of property is separated from criminal proceedings™

CONCLUSION:

1. Civil forfeiture is not a criminal institution. It does not constitute punishment as un-
derstood by the Criminal Code. Civil forfeiture is aimed at the return of the state’s
assets in a lawsuit under the rules of civil procedure.

B. THIRD PARTY RIGHTS AND THE PRESUMPTION OF INNOCENCE

The authors of the petition believe that the institution of recognition of assets as un-
explained and their collection to the state revenue allows to apply negative conse-
quences which constitute part of criminal liability and constitute punishment by tneir
legal nature to innocent third parties.”

The authors of the constitutional petition insist that:

“the statutory concept of recognition of assets as unexplained and their collection
to the state revenue applies to cases of acquisition of assets by another natural or
legal person if it has been proven that such acquisition has taken place on behalf
of a person authorized to perform the functions of state or local self-government
or that a person authorized to perform the functions of state or local self-gov-
ernment can perform actions directly or indirectly in connection with such assets
which are in their content identical to the right to dispose of assets.”

The authors of the petition also note that the institution of civil forfeiture provides for

“the possibility to file a lawsuit on recognition of assets as unexplained and their
collection to the state revenue to another natural or legal person, who has ac-
quired such assets into property on behalf of a person authorized to perform the
functions of state or local self-government or if a person authorized to perform the
functions of state or local self-government can perform actions directly or indirect-
ly in connection with such assets which are in their content identical to the right
to dispose of assets.”

' T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — p. 7. URL: https://cutt.ly/Vg7r9Dw
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The authors of the petition believe that such a legislative approach contradicts the
constitutional principles of bringing a person to liability, the principle of the rule of law,
and the principle of individual nature of legal liability, enshrined in the Constitution of
Ukraine, Article 61, part 2.

The liability established for the acquisition of unjustified assets is individual.
The possibility to file a lawsuit on recognition of assets as unexplained and
their collection to the state revenue to a third-party natural or legal person
is consistent with the best global practices and protects the rights of such
persons.

The law obliges law enforcement to provide factual data on (Code of Civil Procedure,
Article 81):

1. the relationship between the assets and the authorized person: both direct (the
authorized person has acquired property de jure) and indirect (the authorized
person has acquired property de facto, but de jure ownership belongs to third
parties) ;

2. the fact that such assets are unexplained.”

It follows from the Code of Civil Procedure, Article 290, part 8, clause 2 that law en-
forcement authorities must prove the fact of direct or indirect ownership of property.
This obligation follows from the very idea of “acquisition of assets,” which is used for
the purposes of the Code of Civil Procedure, chapter Ill, section 12, and is enshrined in
Article 290 of the Code of Civil Procedure, part 8, clause 2.

According to this provision, a person authorized to perform the functions of state or
local self-government acquires certain assets in three cases:

— Acquisition of assets into property;
— Acquisition of certain assets by other persons, if it has been proven that such ac-
quisition was carried out on behalf of the public official,

— Acquisition of certain assets by other persons, if it has been proven that a public
official can perform actions directly or indirectly in connection with such assets
which are in their content identical to the right to dispose of assets.

Therefore, the rights of third parties are not violated in any way. To file a lawsuit on
recognition of assets as unexplained and their collection to the state revenue to a
third-party natural or legal person, law enforcement officers must prove the connec-

9 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — p. 21. URL: https://cutt.ly/Vg7r9Dw
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tion between the third-party property and the public official. Simply put, it is necessary
to prove the “de facto” property right of the public official for such assets.

What is more, the option to file a lawsuit to the legal owner of the property is the
right approach considering civil law. This approach is considered justified, because
civil forfeiture in personam (against a person) is especially useful for the return of
assets derived from corruption and embezzlement of state assets, because it begins
with the inspection of a particular subject. In addition, it helps to avoid the risk of vio-
lating the procedural rights of owners, because non-notification on the start of the
respective proceedings is inadmissible. The lawsuit is filed against the legal owner
of the property, all interested parties must be notified, and the confirmation of this must
be presented to the court together with the lawsuit. From the moment of filing a law-
suit to declare the assets unfounded, all persons whose rights may be violated must
be involved as third parties who do not make independent claims. According to the
Code of Civil Procedure, Article 43, such third parties are considered participants of
the case and have all the relevant rights (from providing evidence to appealing the
decision). This is a critical provision, as it is the «procedural» side of the defense that is
essential for recognizing confiscation and forfeiture as proportionate in the case law
of the ECtHR.2°

The law also provides for an opportunity to file a lawsuit against the legal owner of
property considering the practice that Ukraine sees a common practice of “assigning”
property to third parties, while the public official is the one who effectively owns the
property. The law had to take this into consideration to ensure effective work of
the institution of recognition of assets as unexplained and their collection to the
state revenue. What is more, this approach is consistent with the Law of Ukraine “On
Corruption Prevention” and the Criminal Code of Ukraine.

The authors of the petition claim that civil forfeiture “shifts the burden to prove their
innocence and provide the respective evidence to the person authorized to perform
the functions of state or local self-government.”

The main argument of the authors of the submission to support this position is as
follows:

“In accordance with the Law of Ukraine “On Corruption Prevention,” Article 50,
part 3, if the National Agency identifies signs of unexplained assets following a
full verification of the declaration, it provides the person subject to declaration to
provide a written explanation of that fact with the respective evidence. In case the
subject fails to provide a written explanation and evidence, or does not provide
them completely, the National Agency notifies the National Anti-Corruption Bu-
reau of Ukraine and the Specialized Anti-Corruption Prosecutor’s Office of this.”

20 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — pp. 23-24. URL: https://cutt.ly/Vg7r9Dw
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“Thus, if a person authorized to perform the functions of state or local self~gov-
ernment does not provide proof that assets or funds required for the purchase of
assets were acquired through legal means, such an individual immediately be-
comes a perpetrator with negative legal consequences stipulated by section 12
of chapter Il of the Code of Civil Procedure of Ukraine, or, if criminal offense is
identified, such a person is brought to criminal liability.”

A person authorized to perform the functions of state or local self-government
is not automatically brought to liability for failure to provide a written
explanation. Such a person is not obliged to prove their innocence. Civil
forfeiture is carried out within civil procedure, where the standard of proof is
lower than in criminal proceedings.

It is worth noting that the authors of the constitutional petition again deliberately
distort the content of the law. They manipulate legislation, interpreting it contrary
to logic and common sense.

For example, the provision of Article 50 of the Law of Ukraine “On Corruption Preven-
tion,” which they believe to oblige a person to provide evidence of their innocence, is
actually aimed at the exact opposite. The main purpose of this rule is to avoid unfound-
ed appeals to law enforcement agencies with a claim about the possible commission
of an offense. The law actually provides the person with an opportunity to explain their
vision of the situation if violations are identified. It is also important to highlight that
this provision does not in any way oblige the public official to prove their innocence.

Moreover, there is nothing in the provision about any automatic violation of the law
and especially about any negative legal consequences in case of failure to submit an
explanation.

First, it follows from the very Article 50 of the Law of Ukraine “On Corruption Preven-
tion,” which clearly states that if a person authorized to perform the functions of state
or local self-government fails to submit an explanation, the NACP is first of all sup-
posed to inform the NABU and the SAPO. This only means that the NABU wiill start
to conduct an investigation and collect evidence of the person’s guilt, and only
after that can the other agency, the SAPO, go to court.

Secondly, the negative consequences provided by Chapter lll, section 12 of the Code
of Civil Procedure of Ukraine, cited by the authors of the petition, occur only following
the court decision.

Therefore, the arguments in the petition are not true to fact.
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It should be emphasized that, in providing the reasoning for their position, the au-
thors of the constitutional petition frequently equate civil proceedings with criminal
proceedings. What is important in this context is that the standard of proof in these
types of proceedings is different.

In this context, we can look at the standard of proof in proceedings connected with
the institution of recognition of assets as unexplained and their collection to the state
revenue. To accomplish this, we invite you to consider the following excerpt from the
aforementioned study, since it clearly explains the standard of proof applied in civil
forfeiture:

“The law has defined the standard of proof as preponderance of evidence, i.e.
the standard of proof has been maintained if it has been proven that the subjec-
tive probability of the contested fact having happened exceeds the probability
of the opposite. The law does not explicitly state this, but the “preponderance
of evidence» usually means that the assumption is true rather than false, i.e. the
probability of its truth is more than 50%. The use of this standard of proof instead
of the standard “beyond a reasonable doubt,” which is applied in criminal pro-
ceedings, is often criticized by individuals whose property is subject to forfeiture.
At the same time, both national courts and the ECtHR state that the application of
this standard is justified in cases when the forfeiture / confiscation process occurs
within civil proceedings.

For example, in the case Walsh v. Director of the Assets Recovery Agency, the
litigant insisted that a stricter standard of proof had to be applied due to the
fact that the case was first considered within criminal proceedings and only after-
wards transitioned into civil proceedings. Such a situation is also stipulated by the
Ukrainian legislation, which is why we believe it is likely to frequently occur in the
process of recognizing assets as unexplained.

Applying the three Engel criteria: 1) classification in domestic law; 2) nature of
the offense; and 3) severity of the penalty that the person concerned risks incur-
ring, the Court of Northern Ireland concluded that “the essence of article 6 [of the
ECHR]in the criminal dimension is the charging of a person with a criminal offence
for the purpose of securing a conviction with a view to exposing that person to
criminal sanction. These proceedings are obviously and significantly different
from that type of application. They are not directed towards him in the sense that
they seek to inflict punishment beyond the recovery of assets that do not lawfully
belong to him. As such, while they will obviously have an impact on the appellant,
these are predominantly proceedings in rem. They are designed to recover the
proceeds of crime, rather than to establish, in the context of criminal proceedings,
guilt of specific offences.” Thus, the court concluded that such cases are civil in
nature. Therefore, the application of a stricter standard of proof, which is used in
criminal proceedings, is not mandatory.
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What is more, the ECtHR itself is guided by higher standards of proof in its pro-
ceedings, but the Court has found it necessary to depart from the standard “be-
yond a reasonable doubt” in proving certain circumstances. As a result of the
Government’s failure to provide significant evidence or significant explanations
concerning certain circumstances to be proven by the other party, the Court indi-
cated the possibility of drawing adverse inferences and making the decision on
such circumstances with the application of a much lower standard of proof, i.e.
preponderance of evidence (Judgment in the case Trepashkin v. Russia (No. 2) of
10.12.2010, § 107). Please note that the Court has chosen to use a simpler standard
of proof for reasons that are extremely likely to arise in cases concerning unex-
plained assets -- unwillingness of one of the parties to provide evidence that is
relevant to the decision.

The Code of Civil Procedure does not contain special requirements for evidence
to be provided by both parties. Evidence which, under the general rule (section
5 of the Code of Civil Procedure), is used in civil proceedings, must also be used
in cases on recognition of assets as unexplained. During the recent legal reform,
the institution of proofin civil proceedings underwent significant change, which di-
rectly impacts the quality of proof in cases on recognizing assets as unexplained.

The duties of the parties include, inter alia, submission of all available evidence
pursuant to the procedure and time frame established by the law or by court and
non-concealment of evidence (Code of Civil Procedure, Article 43, part 2). This
principle is critical in the context of concealment of evidence, as both law enforce-
ment agencies and the defendant will try to cover only the facts which, respective-
ly, support or refute the claims. Such balance should be preserved:

A) first, by expanding the discretion of the court in the field of proof, in particular
by giving it the opportunity to collect evidence on its own initiative in exceptional
cases — when it has doubts about the conscientious exercise of the parties’ pro-
cedural rights or obligations as to evidence, and as well as other cases provided
by the Code (Code of Civil Procedure, Art. 13, part 2, Art. 82, part 7);

B) secondly, due to the fact that the court is authorized to apply measures of pro-
cedural coercion in cases of abuse of procedural rights and failure to comply with
the obligations of evidence (Code of Civil Procedure, Article 84, part 8, Article 143,
part 1, Article 146; Article 148, part 1, clauses 1, 2).

Despite criticism of the possible violation of the adversarial parties principle, these
provisions of the procedural legislation on the option to require evidence on the
initiative of the court in case of dishonest conduct of the parties concerning evi-
dence, are designed to maintain the balance between the adversarial principle,
which ensures the exercise of private legal interest in civil proceedings, and the
court activity in the context of judicial management of the proceedings, which re-
flects the public legal interest in the effectiveness of civil proceedings. The need
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to maintain this balance follows directly from the objective of civil proceedings —
fair, impartial and timely trial and resolution of civil cases for the purpose of effec-
tive protection of violated, unrecognized or disputed rights, freedoms, or interests
of natural persons, the rights and interests of legal entities and state interests
(Code of Civil Procedure, Art. 2, part 1).

The right of interested parties to provide evidence merits special attention. Inter-
ested parties are notified of the lawsuit and are engaged as third parties who do
not make independent claims. At the same time, such persons are participants
of the case (Code of Civil Procedure, Art. 42, part 1) and, on par with the claimant
and the defendant, have the right to submit and examine evidence, participate in
court hearings, file motions, petitions and objections, and appeal against court
decisions (Code of Civil Procedure, Art. 53, part 6, Art. 43, part 1).” 2!

CONCLUSIONS:

1. The statutory concept of recognition of assets as unexplained and their collection
to the state revenue is clear and understandable. It applies only to cases of acqui-
sition of assets by a person authorized to perform the functions of state or local
self-government or cases of de facto disposal of assets by such a person. The
possibility to file a lawsuit against the “legal” owner of the property serves to ensure
their procedural rights, which is consistent with the ECtHR practice.

2. The law does not provide for automatic administration of punishment to a person
in case of non-submission of written explanations as per Article 50 of the Law of
Ukraine “On Corruption Prevention.” Civil forfeiture is administered only at the court
decision and following proof by law enforcement agencies in court of the fact that
the public official’s assets are unexplained, as well as of his/her connection with
said assets.

3. The standard of proof in civil proceedings is lower than in criminal proceedings. In
this category of cases, it is justified and fully complies with ECtHR standards.

2 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — pp. 24-26. URL: https://cutt.ly/Vg7r9Dw
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C. LEGAL CERTAINTY

The authors of the petition claim that the provisions regulating civil forfeiture are not
consistent with the principle of legal certainty due to the fact that the law is not fore-
seeable and not clear. They say:

“Namely, the contested provisions of the Code of Civil Procedure of Ukraine and
the Laws of Ukraine ‘On Corruption Prevention,” ‘On Prosecution,” ‘On the Nation-
al Anti-Corruption Bureau of Ukraine,” “On the State Investigation Bureau,” ‘On
the National Agency of Ukraine for finding, tracing and management of assets
derived from corruption and other crimes,” contain the following concept in the
context of actions with assets: ‘identical in their content to the right to dispose of
assets.’ In this regard, the question arises how to define the concept of something
being ‘identical in their content to the right to dispose of assets.” What does ‘iden-
tical’ mean?”

The provisions of the Law are clear and understandable. They comply with
the principle of legal certainty. The provisions of the law make the concept
“identical in their content to the right to dispose of assets” clear.

We dwelled on the fundamental nature of the principle of legal certainty in greater
detail of section 2, item A of this brief. Here, we provide reasoning connected with the
contested provision.

Below is an excerpt from the caveats mentioned in this section of the study:

“Ukrainian law stipulates that civil forfeiture is applied only to unexplained assets
which directly or indirectly belong to persons authorized to perform the functions
of state or local self-government (hereinafter — public official).

Direct ownership means assets which officially belong to the public official.

Indirect ownership means that officially, the assets belong to third parties, but
such third parties have acquired them on behalf of the public official, or the public
official can perform actions directly or indirectly in connection with such assets
which are in their content identical to the right to dispose of assets.

What “on behalf of” means

In the first case, there is indeed a risk of too narrow an interpretation of the idea
of performing actions “on behalf of” a public official, which can also shift into the
realm of “power of attorney” in the Ukrainian language. Civil law (Section 68 of the
Civil Code of Ukraine) considers “power of attorney” as a contract under which
one party (attorney) undertakes to perform certain legal actions on behalf and at
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the expense of the other party (principal). The code does not contain a mandatory
requirement for the form of the contract. Therefore, this agreement can be con-
cluded both orally and in writing. At the same time, the Civil Code of Ukraine, Arti-
cle 1007 obliges the principal to issue a power of attorney to the attorney to per-
form legal actions under the agreement, regardless of the form of the agreement.

It clearly follows from the Civil Code, Article 244, part 3 that power of attorney is
always done in writing. In turn, the Civil Code of Ukraine, Article 245, part 1 estab-
lishes that the power of attorney must correspond to the form of the transaction in
question that the principal authorizes the attorney to perform. That is, in case of
transactions on acquisition of assets, most of which require an agreement not just
in writing, but also notarized (the right to dispose of real estate, management and
disposal of corporate rights, use and disposal of vehicles), the power of attorney
must also be in writing and notarized.

We hope that the judges will not interpret “behalf” as “power of attorney” as de-
scribed above. If a person intends to conceal illegally acquired income, they are
unlikely to use written agreements to acquire such assets through a third-party
formal owner. The existence of a spoken agreement is almost impossible to prove
when both parties deny the fact of its conclusion. The analysis of a number of
court decisions has shown that the phrase “on behalf of” is used as synonymous
to the phrase “as instructed by.” Apart from formal instructions (written instructions,
payment orders, etc.), all other instructions concerning actions performed on be-
half of public officials were received in a spoken form. And the only way to see if
such instructions have been given was to take the word of persons who received
such instructions.

Therefore, given the intention of legislators when adopting this provision, the
phrase “on behalf of» should be understood in a broad sense and not reduced to
an understanding of “power of attorney” used in the Civil Code of Ukraine.

In this context, we can refer to our reasoning provided in section 2, item A of this brief
concerning the absence of case law in which provisions related to civil forfeiture of
unexplained assets would be directly applied. We emphasize once again that the
Constitutional Court may interpret these provisions when formulating a judgment.

The phrase “identical in their content to the right to dispose of assets’

This phrase is not new in the anti-corruption legisiation. The Law of Ukraine “On
Corruption Prevention,” Article 46, part 3 stipulates the obligation of public officials
to include information on items into the declaration if the public official or their
family member receives or has the right to receive profit from such an item or
can perform actions directly or indirectly (through other natural or legal persons)
in connection with such assets which are in their content identical to the right to
dispose of assets.
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These provisions apply to declarations filed by public officials who hold respon-
sible and highly responsible positions or whose positions are connected with an
increased corruption risks, under Article 50 of the Law of Ukraine “On Corruption
Prevention.”

The clarification of ‘actions which are in their content identical to the right to dis-
pose of assets’ was provided by the NACP in its Explanation back in 2016.

These are situations when the public official or their family member controls cer-
tain property through the non-formalized right to dispose of it by means of the
actual ability to decide what happens with the property. The Explanation provides
examples: “a thrid party has acquired a vehicle at the expense of the public offi-
cial. In this case, while the vehicle is owned by the third party, the public official
can use it at their own discretion or instruct the third party to sell it at any moment.”
Itis also emphasized that the ability to control the property owned by a third party
must be substantiated, i.e. cases when the third party is a real owner of property
and acts at their own initiative in the interests of the public official are not taken
into account. In determining whether the third party is a real owner, the financial
situation of this third party must be taken into account, namely whether they could
have bought such property considering their income and available financial re-
sources.”?

It is also important to consider the case law of national courts concerning interpre-
tation of the phrase “identical in their content to the right to dispose of assets.” In
particular, the Eighth Administrative Court of Appeal did not recognize the exercise of
the right to dispose in a case where a public official had a written power of attorney
to dispose of a vehicle, issued insurance policies in his name, crossed the border as
the driver of this car, while legally, the vehicle belonged to the official’s mother-in-law,
born in 1928.%

In another case concerning a judge, the court ruled that a person who has a power of
attorney to own or use property acquires the status of a person subject to declaration
only on condition of actual possession and use of the object of declaration (property
in respect of which the rights of ownership and use have been assigned via power
of attorney) as of December 31 of the year of declaration. In addition, the court took
into consideration that the attorney in question is a representative of the owner, and
it is the owner who is subject to declaring certain property that is alienated and/or
obtained. The court further substantiated this by the fact that the mother of the public
official (the former being the owner of the property) independently sold the property
without the participation of the public official. Therefore, in this case, the court believes

22 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — pp. 28-30. URL: https://cutt.ly/Vg7r9Dw

2 Decision of the Eighth Administrative Court of Appeal of October 7, 2019 No. 1340/5945/18.
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that the public official only performs representative functions via power of attorney,
i.e. performs actions on behalf of the owner, acting in the owner’s interests without
receiving profit from disposing of the item.

These decisions do not constitute exceptions to the general rule. They are rather the
rule: judges narrow down and formalize the content of the phrase “actions identical
in their content to the right to dispose of assets” and avoid its application whenever
possible.?

Thus, the phrase “identical in their content to the right to dispose of assets” has been
used in this provision to harmonize it with the Law of Ukraine “On Corruption Preven-
tion.” The NACP has already explained how it is meant to be understood. Thus, an
individual can understand the idea independently or with the help of legal advice.
Moreover, over time, the courts will develop a reasonable and consistent practice of
applying this provision. When the CCU makes this decision, it can outline the consti-
tutional framework for applying this provision.

Within paragraph “C», the authors of the submission also claim that:

“the use of the statutory concept of ‘difference between their [assets’] value and
the legal income of a person authorized to perform the functions of state or local
self-government’ in the aforementioned disputed provisions of the Code of Civil
Procedure of Ukraine creates legal uncertainty, since it is impossible to define
unequivocally for what period the income of the individual must be calculated
to establish such a difference. This period may constitute a month, a year, or the
entire term of office of the person authorized to perform the functions of state or
local self-government. Thus, it is impossible to identify the method to calculate
such difference in the context of establishing asset acquisition as unexplained.

The authors of the petition also indicate that:

“For the purposes of chapter Ill, section 12 of the Code of Civil Procedure of
Ukraine, the notion of ‘legal income’ means income lawfully obtained by the indi-
vidual from legal sources, established in Article 46, part 1, clauses 7 and 8 of the
Law of Ukraine ‘On Corruption Prevention’ At the same time, this provision does
not define and does not provide for unequivocal definition of what sources are
understood as legal sources, while reference to Article 46, part 1, clauses 7 and
8 of the Law of Ukraine ‘On Corruption Prevention’ narrows such sources and
maintains the ambiguity of the notion of ‘legal income.” The period of acquisition
of such income may vary from a month to the entire life.”

24 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — pp. 29-30. URL: https://cutt.ly/Vg7r9Dw
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We provided a detailed analysis of these concepts in paragraphs “C» and «D» of sec-
tion 2 of this brief.

CONCLUSION:

1. The provisions of the law contested by the authors of the petition are clear and un-
derstandable. They comply with the principle of legal certainty. What is more, courts
interpret some of the phrasing in this law in favor of persons authorized to perform
the functions of state or local self-government. This interpretation is exceeding-
ly narrow and does not provide for maximum effectiveness of this anti-corruption
mechanism. In its decision, the CCU may outline the constitutional framework for
the application of these provisions to ensure uniform judicial practice.

D. PERSONAL PROPERTY RIGHT
According to the authors of the petition:

“such a restriction as recognition of assets as unexplained and their collection
to the state revenue, which is not stipulated by the Constitution of Ukraine, signif-
icantly narrows the fundamental rights and freedoms of a person and a citizen
while invalidating constitutional provisions on the inviolability of private property
rights.”

The main reasoning provided is the following statement:

«The Constitution of Ukraine defines exhaustive provisions when a person may
be deprived of property rights, such as: forced alienation and confiscation. Under
the Constitution of Ukraine, Article 41, part 5, forced alienation of objects of private
property can only be applied as an exception for reasons of public necessity, on
the basis of the law and pursuant to the procedure established by the law, subject
to prior full reimbursement. Compulsory alienation of such objects with the sub-
sequent full reimbursement of their value is allowed only in conditions of martial
law or state of emergency. Confiscation of property may be applied only by a
court decision in cases, to the extent and in the manner prescribed by law (the
Constitution of Ukraine, Article 41, part 6).

It should be noted that confiscation of property within the meaning of the Consti-
tution of Ukraine, Article 41, part 6 is already enshrined in the provisions of Article
59 of the Criminal Code of Ukraine and constitutes a form of punishment. This
conclusion is also consistent with the general principles of termination of property
rights, defined by the Civil Code of Ukraine, where Article 354, part 1 states: a
person may be deprived of property rights by court decision as a sanction for an
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offense (confiscation) in cases established by law. The same conclusion follows
from the provisions of the Code of Ukraine on Administrative Offenses, Article 24,
of December 7, 1984 No. 8073-X, where clause 4 establishes confiscation as a
type of administrative penalty.

The Constitution contains an inexhaustible list of possible confiscation
options. Civil forfeiture as a type of confiscation is established by law and
can only be administered by court decision, which is fully consistent with the
Constitution of Ukraine. Civil forfeiture is not a type of punishment.

The authors of the constitutional petition insist that the Constitution of Ukraine con-
tains a complete and exhaustive list of possible types of property confiscation. Howev-
er, the Constitution of Ukraine, Article 41, part 6 establishes that confiscation of proper-
ty can only be administered by court decision in cases, to the extent and in the manner
prescribed by law. This provides for several criteria of confiscation:

1. Itis applied only by court decision;
2. Itis applied to the extent and in the manner prescribed by law.

Provisions of the Code of Civil Procedure and other laws regulating the institution
of recognition of assets as unexplained and their collection to the state revenue are
consistent with both these criteria. First, civil forfeiture is only administered by court
decision. Secondly, the procedure and extent of such forfeiture are regulated in detail
by law.

This provision of the Constitution of Ukraine and the decisions of the
Constitutional Court of Ukraine do not specify an exhaustive list of
confiscations and their types. Accordingly, civil forfeiture may exist in the
constitutional field, as it is permitted by the Constitution and meets its criteria.

Civil forfeiture does not violate the property right of a person established in the Con-
stitution of Ukraine. Its main purpose is the government recovering its own assets
illegally obtained by a person authorized to perform the functions of state or local
self-government.

In this case, the state acts as any other participant in civil proceedings who files a
property lawsuit against a person who illegally owns and disposes of their property. In
this case, the court plays the role of an independent arbitrator.

The authors of the petition seem to assume that any property claim against a person
would violate their property rights.
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In addition, according to Art. 1 of Protocol No. 1to the ECHR:

“Every natural or legal person is entitled to the peaceful enjoyment of his posses-
sions No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law. The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to control the use
of property in accordance with the general interest or to secure the payment of
taxes or other contributions or penalties.”

If forfeiture / confiscation is administered regardless of a criminal charge and is rather
the outcome of a separate “civil” judicial proceeding aimed at recovery of illegally
acquired property, this measure qualifies as state control over the use of property
regardless, as interpreted by Article 1, para. 2 of Protocol No. 1to the ECHR.2°

The ECtHR’s approach is based on asking the following questions:

— Is the confiscation lawful, i.e. is it provided by the national law?
— Is the purpose legitimate?
— Are the measures applied (forfeiture in this case) proportionate to this purpose??®

It can be argued that civil forfeiture is lawful because it is provided for by national law.
It has a legitimate purpose, as it is aimed at the return of assets owned by the state. It
is a proportionate measure, as it only deprives a person of the right to own property
that he or she has acquired illegally.

In the context of the criterion of proportionality, it should be emphasized that the EC-
tHR often approves confiscation if:

it is part of comprehensive national strategies to combat serious crime;

defendants in such cases are provided with a reasonable opportunity to present
their arguments in national courts both in writing and orally;

hearings are held adversarially;

the evidence and supporting documents are duly considered.

That is, it is important that national courts adhere to these procedural guarantees.

25 See. Case of Gogitidze and Others v. Georgia (43), para. 94 (see also Air Canada v. The United Kingdom; judgment
of 5 May 1995, para. 34, Riela and Others v. Italy No. 52439/99, decision of 4 September 2007; Veits v. Estonia No.
129511, para. 70, judgment of 15 January 2015, and Sun v. Russia No 31004/02, para. 25, decision of 5 February
2009).

26 T. Khutor. Civil forfeiture of unexplained assets through the lens of protection of property rights. Kyiv : RED ZET,
2020. 40 p. — p. 14. URL: https://cutt.ly/Vg7r9Dw
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CONCLUSION:

1. Civil forfeiture is not a prohibited type of confiscation within the meaning of the
Constitution of Ukraine. It fully meets the criteria set out in Article 41, part 6 of the

Supreme Law. Civil forfeiture does not violate a person’s property rights and fully
meets the criteria set by the ECtHR.
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IV. SPECIAL STATUS OF PERSONS AUTHORIZED
TO PERFORM THE FUNCTIONS OF STATE OR LO-
CAL SELF-GOVERNMENT

1. Finally, we should give due consideration to the status of a person authorized to
perform the functions of state or local self-government, who is subject to Article
385-5 of the Criminal Code of Ukraine and to civil forfeiture. Such a person is a pub-
lic official. Therefore, the reasoning provided by the authors of the petition should
be considered in the context of available knowledge, level of public responsibility
and level of understanding of the law by a person who is subject to Article 368-5 of
the Criminal Code and to the institution of civil forfeiture.

2. The special status of the accused, i.e. the status of a person authorized to per-
form the functions of state or local self-government (public official) should not be
disregarded, as public officials are aware of increased integrity standards that are
applicable during their term of office, as well as of the respective duties to declare
assets and substantiate their income under procedures established by the law.?’

In its judgment in Pessino v. France, the European Court of Human Rights stated
that “the scope of the concept of foreseeability depends to a large extent on the
content of the document, its scope, and the number and status of those to whom
it is addressed. In the line of professional activity, persons should exercise great
caution, and the risks that such activities may entail merit special attention.” 2

3. Since from the moment of taking office, and in case of resignation from office,
such a person must file an annual asset declaration (under Article 45 of the Law of
Ukraine “On Corruption Prevention”), such an official can evidently be expected to
be familiar with the legislation which regulates the aforementioned legal relations,
as well as with liability which occurs of this law is violated. Thus, given the special
status of persons in question, it makes little sense to speak about the possibility
of them misunderstanding the anti-corruption legislation, including the content of
Article 385-5 of the Criminal Code of Ukraine or the institution of civil forfeiture.

4. Persons authorized to perform the functions of state or local self-government can
consult authorized divisions (authorized commissioners) on corruption prevention
and detection in their institutions, organizations or enterprises concerning the com-
pliance with the anti-corruption law. In particular, Article 13-1 of the Law of Ukraine
“On Corruption Prevention” regulates the activity of authorized divisions (commis-
sioners), with one of their tasks being providing methodological and advisory as-
sistance on issues related to compliance with the anti-corruption law. Thus, civil

27 http://www.ccu.gov.ua/sites/default/files/docs/1_p_2019_3.pdf
28 Pessino v. France), No. 40403/02 of 10.10.2006, para. 33. URL: http://hudoc.echr.coe.int/eng?i=001-77359
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servants can receive free advice on anti-corruption legislation, including on illicit
enrichment and civil forfeiture.

5. A person authorized to perform the functions of state or local self-government (a
public official) exercises their powers in accordance with their knowledge and com-
petencies, is aware of the law and standards of official language, and uses official
and legal language, which is actively used in legislation and regulatory acts, in their
work on a daily basis. Therefore, such persons will have at least a basic under-
standing of the meanings of concepts and terms contained in the laws of Ukraine.

6. In conclusion, it should be noted that the adoption and operation of anti-corruption
legislation in Ukraine are of strategic importance and are essential for the estab-
lishment of Ukraine as an independent, democratic and social state. The public de-
mand for the fight against corruption proves the need to consolidate all branches of
government in this fight. Legal formalism as a form of legislative expression should
not be viewed as the opposite to the rule of law as a principle of legality to repeal,
through manipulations, liability for corruption crimes.
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V. CONCLUSIONS:

1. Provisions of Article 368-5 of the Criminal Code of Ukraine, which establishes lia-
bility for illicit enrichment, are consistent with the Constitution (constitutional).

2. Provisions of the Code of Civil Procedure of Ukraine, namely: Art. 23, part 4; Art.
24, part 3; Art. 26, part 3, Art. 34, part 1, paragraph 2; Art. 81, part 2, paragraph 2;
Art. 89, part 4; Art. 116, part 2, paragraph 2; Art. 150, part 1, clause 1-1; Art. 151, part 3;
Art. 153, part 5; Art. 272, part 8, paragraph 2; Art. 274, part 4, clause 4 of Chapter
lll, section 12; Art. 351, part 1, paragraph 2 of the Code of Civil Procedure of Ukraine
and related provisions of the Law of Ukraine “On Corruption Prevention,” namely:
Art. 12, part 1, clause 10-1; Art. 50, part 3; Art. 69, part 2 of the Law of Ukraine “On
Corruption Prevention”; certain provisions of the Law of Ukraine “On Prosecution,”
namely: some provisions of Art. 8, part 5, clause 3; Art. 23, part 3, paragraph 4;
some provisions of Art. 23, part 3, paragraph 5; Art. 23, part 8 of the Law of Ukraine
“On Prosecution”; certain provisions of the Law of Ukraine “On the National An-
ti-Corruption Bureau of Ukraine,” namely: Art. 16, part 1, clause 10; some provisions
of Art. 17, part 1, clauses 2, 4, 17; some provisions of Art. 19, parts 1, 2, 3; Art. 26, part
3, clause 1, paragraph 14 of the Law of Ukraine “On the National Anti-Corruption
Bureau of Ukraine”; some provisions of the Law of Ukraine “On the State Investi-
gation Bureau,” namely: Art. 6, part 1, clause 8-1; Art. 7, part 1, clauses 1-2, 2-2, some
provisions of clauses 10 and 11; some provisions of Article 8 of the Law of Ukraine
“On the State Investigation Bureau”; some provisions of the Law of Ukraine “On the
National Agency of Ukraine for finding, tracing and management of assets derived
from corruption and other crimes,” namely: some provisions of Art. 1, part 1, clause 1,
some provisions of Art. 1, part 1, clauses 2, 3; some provisions of Art. 1, part 1, clause
4; some provisions of Art. 2, part 1; some provisions of Art. 15, part 2, clause 2; some
provisions of Art. 16, part 1, clause 1; some provisions of Art. 19, part 1, paragraph 1,
some provisions of Art. 20, part 1, paragraph 1; Art. 23, part 4; some provisions of
Art. 25, part 1, clause 1, some provisions of Art. 25, part 1, clause 2; some provisions
of Art. 25, part 1, clauses 3, 4 of the Law of Ukraine “On the National Agency of
Ukraine for finding, tracing and management of assets derived from corruption and
other crimes are consistent with the Constitution (constitutional).
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