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The purpose of this study is objective assessment of the anti-corruption
examination of draft laws by the Parliament Committee on Anti-Corruption Policy
and the National Agency on Corruption Prevention (NACP) in the new political
year — between September 1, 2019, to December 31, 2020 — based on
quantitative and qualitative data on the work of these agencies.

The team of the Institute of Legislative Ideas (ILI) think tank performs independent
civic anti-corruption expert examination of draft laws registered in the Verkhovna
Rada of Ukraine during the past 5 years and has been working with the
Committee during the past two convocations of the Parliament. After the NACP
reboot, the ILI established cooperation in this agency as well, which includes
participation in the Public Council under the NACP. During the 8th convocation of
the Parliament, the ILI team analyzed more than 4,024 bills, 474 of which proved
to contain corruption-causing factors. During the 9th convocation of the
Parliament, the team has already analyzed more than 1,670 bills, with 161
containing corruption-causing factors.

The executive summary has been prepared by analysts of the Institute of
Legislative Ideas with the support of the Think Tank Development Initiative for
Ukraine implemented by the International Renaissance Foundation in
partnership with the Open Society Initiative for Europe with the financial support
of the Embassy of Sweden in Ukraine.
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FOREWORD

At the beginning of the new political season 2020, national media actively
published the news that a Ukrainian MP received USD 13 thousand for
amendments to a draft law aiming at lobbying the adoption of the green tariff for
entrepreneurs that recycle waste. During the undercover operation, the MP told
a NABU detective that this practice is far from unique! This is evident from the
fact that only recently, amendments were made to the law to eliminate”
a legalized corruption scheme of property assessment through authorized
electronic platforms, which brought UAH 700,000,000 of profits to beneficiaries
and, thus, the same amount of loss to citizens.

This further confirms that corruption enshrined in the legislation is one of the
pillars of corruption in the country.

The task of identifying corruption-causing factors in draft laws and preventing
their adoption falls on three entities—the Verkhovna Rada Committee on
Anti-Corruption Policy (hereinafter—the Anti-Corruption Committee), the National
Agency on Corruption Prevention (hereinafter NACP), and the Ministry of Justice
of Ukraine (hereinafter MoJ).

The study of these agencies’ activity in anti-corruption examination of draft laws
during 2018-2019 shows that these measures are rather inefficient with certain
entities, such as the MoJ and the NACP, which has not examined a single draft
law in the review period.

During 2019, new people joined all the aforementioned institutions: new MPs
were elected, new NACP and MoJ leadership was appointed.

These circumstances necessitated a reassessment of the activities of these
bodies.

At the same time, when we requested information about anti-corruption
examination of draft laws, the MoJ responded that the mandatory examination is
performed by the Ministry of Justice of Ukraine in all cases except anti-corruption

1 https://www.pravda.com.ua/news/2020/09/15/7266455/

2 https://espreso.tv/news/2019/11/12/skhemy_pry_ocinci_mayna_rada_progolosuvala_za_likvidaciyu_maydanchykiv_yacenka
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examination of draft regulatory acts filed with the Verkhovna Rada of Ukraine by
members of the Parliament of Ukraine which are reviewed by the Anti-Corruption
Committee of the Parliament; mandatory anti-corruption examination by the
Ministry of Justice of Ukraine is performed for all draft regulatory acts filed with
the Cabinet of Ministers of Ukraine. The documents attached to the answer show
that the anti-corruption examination is conducted by the Ministry of Justice within
the framework of the general legal examination of the draft Law. Due to these
peculiarities of MoJ’s anti-corruption examination and the absence of reports for
Q4 of 2020, we cannot perform objective and comprehensive assessment of
changes in MoJ’s activity compared to other agencies which conduct
anti-corruption examination of draft laws.

provide an objective assessment of the current state of the art with
functioning and performance of anti-corruption examination of draft laws

@ in view of the Anti-Corruption Committee and NACP activity between
September 1, 2019, and December 31, 2020;

@ compare the results of the examination by the indicated entities;

identify key issues that obstruct effective conduct of anti-corruption
(3) examination by each of the agencies and provide recommendations
how to overcome them.

The performance assessment and provided recommendations are based on our
prior experience with anti-corruption examination of draft laws and the principles
of effective anti-corruption expert review developed as part of a profound study
on anti-corruption assessment of legislation conducted by the Regional
Cooperation Council and the Regional Anti-Corruption Initiative for South East
Europe.

_ Institute of Legislative Ideas
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In order to optimize these principles and adapt them to the Ukrainian
anti-corruption examination of draft laws, we developed relevant criteria on their
basis, which can apply to anti-corruption examination performed by authorized
entities, namely, the Anti-Corruption Committee and the NACP.

01. Completeness of the Examination

The anti-corruption examination should be conducted for all draft laws from
all legal spheres. It is not only the text of the draft law that needs to be
examined but also the explanatory note and other supplementary documents
attached to the draft law, i.e. the examination must be comprehensive. In
addition, anti-corruption examination can be considered complete only when
it is conducted at all stages of lawmaking, from the development of the draft
law to its adoption and signing, i.e. when it works as a system.

02. Prioritizing

Anti-corruption examination should be conducted primarily for draft laws in
spheres which are most vulnerable to corruption or those which regulate the
most significant social relations, as well as for draft laws to be adopted in the
near future.

03. Timeliness

Anti-corruption examination should be done in the period which would
enable the use of recommendations provided and prevent the adoption of
draft laws with corruption risks.

04. Argumentativeness

Anti-corruption examination must be conducted based on, and according to,
provisions of high-quality, professional, evidence-based methodology. The
development and further use of the methodology contributes to the
effectiveness of these activities and minimizes the risk of subjective and
biased decisions during the examination.

Institute of Legislative Ideas
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05. Uniform approaches

The goal for all the stakeholders of the lawmaking process should be to
prevent the emergence of corruption risks in legislative provisions. This also
applies to entities that further perform anti-corruption examination of draft
laws. This activity can only be effective with joint effort and provided there is
a common vision of ways to prevent corruption-causing provisions. This
requires adequate communication between lawmakers and anti-corruption
examination subjects and necessary conditions for public participation in the
examination process.

06. Binding nature of the recommendations

The lawmakers must take into consideration the recommendations of the
anti-corruption examination and provide information on whether such
recommendations have been taken into account or justification why not.
Effective control over the use of the provided recommendations is required,;
the subject of the anti-corruption examination should be able to monitor
compliance. It also makes sense to create a feedback loop for the lawmakers.
The results of civic anti-corruption examination must be publicized.

07. Publicity

Anti-corruption examination of draft laws must be publicly available. The
findings and recommendations of the examination should be made known to
the public, in particular, through publicly available websites and online
platforms. Access to these documents must be permanent.

08. Transparency and openness

Expertise must be properly regulated, professional, meet high quality
standards, be transparent and properly encouraged. Early publication of draft
laws is particularly important to allow enough time to read and review the
documents and engage stakeholders and the public in this process.

_ Institute of Legislative Ideas
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09. Clarity

Anti-corruption examination standards should be communicated to everyone
involved in lawmaking as well as to the public conducting civic examination.
The results of the anti-corruption examination are meant to prevent further
cases of similar corruption risks emerging in draft laws and contribute
to a high quality of adopted laws.

The document consists of 6 sections. Section one contains the analysis of draft
laws registered in the Parliament over the past year, which were to be the subject
of anti-corruption examination. Section two looks at the anti-corruption
examination conducted by the Anti-Corruption Committee and the Committee’s
performance in this regard. Section three analyzes the effectiveness of
anti-corruption examination conducted by the NACP. Section four compares the
results and performance of anti-corruption examination by the Anti-Corruption
Committee and the NACP. Section five contains a brief analysis of
anti-corruption examination conducted by other entities, including MoJ and the
public, namely the ILI. The last section summarizes and provides
recommendations how to make anti-corruption examination of draft laws more
effective.

Institute of Legislative Ideas _
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I. PARLIAMENT OF THE 9TH CONVOCATION
AND DRAFT LAWS

All draft laws registered in the Parliament are subject to mandatory
anti-corruption examination before their adoption. The Committee on
Anti-Corruption Policy (hereinafter—the Committee) is authorized, inter alia, to
conduct anti-corruption examination of each draft law during its preparation for
the first reading. In turn, the NACP selects bills for analysis at its own discretion,
regardless of the stage of their consideration by the Parliament.

The Committee is meant to be the independent arbitrator within the Parliament
which identifies and points out corruption-causing factors in draft laws, thus
preventing adoption of draft laws with provisions which may contribute to
corruption violations.

What makes this work complex is primarily the sheer number of draft laws
initiated by Ukrainian MPs. What is more, the anti-corruption examination as done
by the Committee may be obstructed by members of the Parliament who lobby
private interests’

Effective anti-corruption examination prevents corruption risks from ending up in
legislative norms back at the development stage of draft laws and their initial
stages in the Parliament.

To understand the scope of work to be done by the Anti-Corruption
Committee—which comprises all registered draft laws—we propose the following
data.

As of December 31, 2020, 2931 draft laws were registered in the Parliament, with
the following statuses as of the moment of writing:

3 0ne example of such resistance is the draft law “On Realtor Activity” initiated by the majority of the designated Committee on
Economic Development. Despite the criticism of the ILI, specialized organizations and MPs on the Committee, the designated
committee still recommended to pass it as the basis.
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362 856 1583

passed into laws not adopted for not yet considered
various reasons* in committees
or in the Parliament

“e ~a

7
prepared for the sent for repeated adopted but not signed
second reading® first reading by the President

or the Speaker of Parliament

The above infographic shows that one in eight draft laws is passed into law and
one in three is rejected. Almost half of the registered draft laws are still being
processed in the designated committees, and no decision has been made
on them.

© 499—withdrawn, 132—returned for improvement; 36—withdrawn and excluded from consideration; 162—heard and excluded from
consideration; 27—proposals taken into account by the committee during the improvement stage.

5 1195—under consideration in committees, 371—await consideration, 11—consideration postponed; 6—draft received.

© 101 draft laws are currently at the stage of the second reading. Of these, 29 are waiting for the second reading, 70 are being
prepared for the second reading, and 2 are being prepared for repeated second reading.
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The distribution of draft laws among committees is quite interesting as well. Here
are the statistics:

footp
ool

Committee on Finance, Tax and Customs Policy
Committee on Law Enforcement

Committee on Social Policy and Protection
of Veterans' Rights

Budget Committee

Committee on Economic Development

Committee on Legal Policy

Committee on the Organization of State Authority,
Local Self-Government, Regional Development
and Urban Planning

Committee on Energy and Utilities

Committee on Humanitarian and Information Policy

Committee on Agrarian and Land Policy

Committee on Rules of Procedure, MP Ethics
and Organization of Work of the Verkhovna Rada of Ukraine

Committee on National Security, Defense, and Intelligence
Committee on Anti-Corruption Policy
Committee on Environmental Policy and Nature Management

Committee on Nation Health, Medical Care
and Health Insurance
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mﬁm Committee on Education, Science and Innovation 70

Committee on Foreign Policy and Interparliamentary 60
Cooperation

®

Committee on Human Rights, De-occupation and Reintegration 50
of the Temporarily Occupied Territories in Donetsk and Luhansk

Oblasts and the Autonomous Republic of Crimea, the City

of Sevastopol, National Minorities and International Relations

=

@ Committee on Transport and Infrastructure 50

W Committee on Integration of Ukraine with the European Union 32

Committee on Digital Transformation 25

[]}ﬁ}] Committee on Youth and Sports 17
() .

Q Committee on Freedom of Speech 0

We can see that the Committee on Finance, Tax and Customs Policy is the
unequivocal leader, accounting for 19% of the total number of draft laws. It is
followed by the Law Enforcement Committee, and then by the Committee on
Social Policy in the third place.

In almost a year and a half, no draft laws have been registered in the Committee
on Freedom of Speech. 17 draft laws have been registered in the Committee on
Youth and Sports, and the third one from the bottom is the Committee on Digital
Transformation with 25 draft laws.

These figures show how efficiently committees perform the work they are meant
to do. At the same time, this information covers only lawmaking work under the
purview of committees and disregards the consideration of other draft laws, draft
regulations, and the function of parliamentary oversight.
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ll. ANTI-CORRUPTION COMMITTEE AND
ANTI-CORRUPTION EXAMINATION

According to our estimates, the Anti-Corruption Committee considered one in
five draft laws filed for consideration. One in nine draft laws was given a negative
assessment of the Committee (i.e. with corruption-causing factors detected).

During the review period (September 2019 — December 31, 2020), the
Anti-Corruption Committee was assigned the primary one in 74 draft laws and
secondary in 2730.

e
48 636

meetings for examination draft laws reviewed
review

e

381 183 ¥ 72

positive with remarks negative

Thus, considering completeness as one of the criteria, work done by the
Anti-Corruption Committee cannot be called complete as only a fifth of all the
registered draft laws are examined. Analyzing the findings, we found out that only
the text of the draft law is usually studied, disregarding the explanatory note and
other supplementary documents. It should be noted that the Committee often
points out the lack of financial and economic justification (which is part of the
explanatory note); however, it rarely points to the discrepancy between the
declared purpose and the text of the draft law.
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Another shortcoming that makes it difficult to speak of complete anti-corruption
examination by the Committee is its irregular nature, since only draft laws
prepared for the first reading are examined, while their further progress is not
taken into account. Thus, we can conclude only partial compliance with the
criterion of completeness.

On the other hand, analysis of draft laws selected for examination shows
compliance with the prioritizing criterion, as 57 out of 101 (56.44%) draft laws
passed in the first reading did have opinions of the Anti-Corruption Committee
issued for them. 163 out of 377 (43.24%) draft laws adopted overall also received
opinions of the Anti-Corruption Committee. This lens indicates that the draft laws
for examination were chosen correctly, given the objective possibility they would
become laws.

In February 2020, the Anti-Corruption Committee developed the Procedure for
Review of Draft Regulatory Acts (approved at Committee meeting of 12.03.2020).
The Procedure contains the period for examination (21 days) and stipulates that
draft laws would be checked for compliance with corruption prevention laws, and
the verification is based on the Examination Methodology approved by the
Ministry of Justice of Ukraine. The Committee does not have its own
methodology.

Based on the analysis of the Committee's decisions on 72 draft laws found to
be inconsistent with anti-corruption legislation, it can be concluded that in its
decisions, the Committee does not refer to the Methodology of the Ministry of
Justice of Ukraine and does not meet the deadline set in the Procedure. This
indicates non-compliance with the criteria of argumentativeness and timeliness
of the anti-corruption examination.

Conducting anti-corruption examination without a proper methodology
negatively impacts its effectiveness, namely, the criterion of uniform approaches.
Analysis of the opinions issued by the Anti-Corruption Committee has shown that
there is little uniformity of approaches to the examination, as evidenced by the
fact that sometimes the draft law ends up in the category “with remarks,” though
the identified shortcomings are of a higher corruption risk (e.g. draft

Institute of Legislative Ideas
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law No. 2285-d’ “On State Regulation on Organizing and Conducting Gambling”)
than the shortcomings later identified in draft laws with negative opinions, No.
2069—Draft Law on Amendments to Article 165 of the Tax Code of Ukraine (On
Categorizing Proceeds of Property Rent to an Internally Displaced Person as a
Type of Income Not Included in the Calculation of Total Monthly (Annual) Taxable
Income).

Moreover, there are cases when the draft law is ruled to comply with the
requirements of anti-corruption legislation, although the opinion contains
remarks on the provisions of the draft law which may contribute to the
emergence of corruption risks.

For example, the opinion on the Draft Law on Amendments to Certain Legislative
Acts on the Sale of Land Plots of National and Municipal Property or Title to Them
(lease, superficies, perpetual lease) through Electronic Auctions No. 2195° states
that the draft act does not contain corruption-causing factors, i.e. it complies with
the requirements of the anti-corruption legislation. At the same time, according to
the opinion, the Cabinet of Ministers of Ukraine was provided with too broad a
range of powers (listed), which would empower it to have crucial influence on the
bidding. We believe that the shortcomings found by the Committee carry clear
corruption risks which should have led to this draft law being recognized as one
which contains corruption-causing factors, i.e. the draft law should have received
a negative opinion, or at least the status “with remarks.” Thus, the above
arguments indicate that the Anti-Corruption Committee did not comply with the
criterion of uniform approaches in its anti-corruption examination.

Based on 72 Committee decisions where draft laws were ruled negative, we
formed a ranking of MPs whose draft laws were ruled to contain high corruption
risks.

7 http://wi.cl.rada.gov.ua/plsizweb2/webproc4_1?pf3511=67682
8 http://wl.cl.rada.gov.ua/plsizweb2/webproc4_1?pf3511=66972
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5 Draft Laws s
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Ranking of COMMITTEES

The ranking reflects the areas in which the Anti-Corruption Committee most often
identifies corruption-causing factors. The first place goes to taxation. This
sphere of legal regulation is tied to the allocation of material resources, so it is of
a particular interest for facilitators of corruption. This is explained, among other
things, by the fact that the majority of draft laws that are registered — a whopping
22% of the total number—belong to this sphere. On the other hand, this trend
does not apply to the two next leaders of the ranking—economic development
and Rules of Procedure of the Parliament.

Thus, we can say that corruption-causing factors are mostly identified by the
Anti-Corruption Committee in draft laws belonging to sectors pertaining to
material resources, including taxes and economic development, which is an
additional confirmation that the Anti-Corruption Committee complies with the
prioritizing criterion.

16 Draft Laws

$=
oone Committee on Finance, Tax and Customs Policy ﬁ

Vo) 8 Draft Laws
é@e Committee on Economic Development ﬂ
_ Committee on Rules of Procedure, MP Ethics 7 Draft Laws

and Organization of Work of the Verkhovna ﬂ

— Rada of Ukraine
5 Draft Laws

L

=
Committee on Law Enforcement
o)

- Committee on the Organization of State 4 Draftlaws
Eﬁﬂ Authority, Local Self-Government, Regional
" Development and Urban Planning

1

3 Draft Laws
W Committee on Youth and Sports

1

Committee on Environmental Policy and Nature 3 Prafttaws

—  Management
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Ranking of FACTIONS

The analysis of legislative initiative in all draft laws recognized as containing
corruption-causing factors has also enabled formation of a ranking of factions.

These 72 draft laws were signed by a total of 404 MPs.
In general, the result by factions is as follows:

OMnO3NLYINHA
MJIAT®OPMA - g
Cnyra Hapopny 3A XUTTS
SERVANT OF THE PEOPLE OPPOSITION PLATFORM - FOR LIFE
244 MPs 55 MPs

ﬁﬂ

MOSADPAKLIMHI N\ BATBKIBLUMHA
Non-partisan Batkivshchyna (“Fatherland”)

35 MPs 33 MPs

L —
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€sponencbKa 4 OoOBIPA

ConlAaleCTb MW OB'€EO0HYEMO HAMKPALINX
EUROPEAN DOVIRA (“TRUST”)
SOLIDARITY

14 MPs 10 MPs

— -

3A MAVBYTHE! * ronoc

For Future HOLOS

10 MPs

-

L OF yrpsTERs OF S

Cabinet of Ministers

3 people
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We studied whether other Parliament committees take into account the opinions
of the Anti-Corruption Committee. The designated committees took into
consideration only 5 out of the 72 opinions of the Anti-Corruption Committee
while considering and making the decision to reject a draft law. In case of 21
opinions, no decision was made, because the designated committee has not
considered those draft laws, or the draft law was withdrawn before the decision
was made. While reviewing 38 draft laws, the Anti-Corruption Committee violated
the deadline, and as a result, no opinion was available at the meeting of the
designated committee. Another 6 conclusions were not taken into account by the
designated committee during the relevant meeting.’

72 5

negative opinions, of them: taken into account

44 21

not taken into account decision not made, since draft laws
(38 due to missed deadlines, were not considered or were
and 6 were disregarded by the removed from consideration before
designated committee) the decision of the designated
committee

® These are the following draft laws:
1) No. 3031 of 07.02.2020, “Draft Law on Amendments to the Law of Ukraine ‘On Privatization of State Housing’ on Enabling
Privatization of Housing in Municipal Property”;
2) No. 3075 of 17.02.2020 “Draft Law on Amendments to Article 3 of the Law of Ukraine ‘On Public Procurement’ on Effective
Implementation of State Policy in the Sphere of Physical Education and Sports” (both — Committee on Economic Development);
3) No. 3011 of 05.02.2020 “Draft Law on Amendments to the Law of Ukraine ‘On Physical Education and Sports’ (on organizing sports
events and physical education and sports classes)”;
4) No. 3231-1 of 03.04.2020 “Draft Law on Amendments to Certain Legislative Acts of Ukraine to Ensure Adequate Levels of Social
Protection and Establishing Fair Social Guarantees for Young Citizens, Including Talented Youth and Youth with Disabilities” (both —
Committee on Youth and Sports).
5) No. 2080 of 05.09.2019 “Draft Law on Amendments to Certain Legislative Acts of Ukraine on Abolishing Political Party Funding
from the National Budget” (Committee on Legal Policy).
6) No. 2182 of 26.09.2019 “Draft Law on All-Ukraine Referendum” (Committee on the Organization of State Authority, Local
Self-Government, Regional Development and Urban Planning).
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Missed deadlines and late consideration of draft laws show the fact that the
Anti-Corruption Committee does not meet deadlines for the anti-corruption
examination. This also affects the binding nature of the provided
recommendations, since they are disregarded due to missed deadlines and thus
are not taken into consideration, as shown by the fact that designated
committees have taken into account only 5 negative opinions of the
Anti-Corruption Committee. As a result, the impact of the anti-corruption
examination on the decisions of the designated committee (and thus the entire
Parliament) is not as high as expected.

As of December 31, 2020, 101 draft laws were in preparation for the second
reading. Despite the fact that the Anti-Corruption Committee is obliged to
conduct anti-corruption examination of draft laws only before the first reading,
considering how unevenly committees take into account the opinions of the
Anti-Corruption Committee, it is necessary to carry out monitoring both to
eliminate identified risks before the second reading and to identify new risks that
potentially occurred in the course of preparation of the draft law for the second
reading.

Some issues can also be seen with the publicity of the Anti-Corruption
Committee’s examination; for instance, examination results are not published on
the Committee website, even though there is a designated section.” In addition,
there was a significant delay in publishing the minutes of the Committee's
meetings during the review period. For example, as of the end of August 2020,
the last minutes published on the Committee's website were dated March 2020.
Thus, we can conclude that the publicity level is not high enough.

Anti-corruption examination of draft laws performed by the Anti-Corruption
Committee can be generally characterized as transparent and open, since
meetings where the results of the examination are presented are open and
broadcast online. Moreover, the practice of cooperation between the ILI and the
Committee indicates a high level of consideration for ILI's remarks, between 60%
and 84% at different times. At the same time, it is not a common practice to invite
non-governmental stakeholders to Committee meetings to discuss and review
draft laws as part of the anti-corruption examination. Thus, the criterion of
transparency and openness is mostly met.

10 http://crimecor.rada.gov.ua/news/vy_zkp/
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With regard to compliance with the criterion of clarity of anti-corruption
examination, it is difficult to say for certain, since there are no Committee
recommendations on ways to avoid corruption-causing factors for lawmakers or
any systematization of corruption-causing factors identified by the Committee
either on its website or anywhere else in public domain.
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lll. RESULTS OF NACP ANTI-CORRUPTION EXAMINATION

Apart from the parliamentary committee, anti-corruption examination is now also
performed by the National Agency on Corruption Prevention. The NACP is
authorized by law to conduct anti-corruption examination of any draft law
considered in the Parliament and to affect its adoption or amendment by its
opinion. Since the NACP is granted full discretion in this issue, it is free to choose
any draft laws to analyze and, as evidenced by practice, does not conduct
anti-corruption examination of all draft laws.

In 2020, the NACP started conducting anti-corruption examination of draft laws
considered in the Verkhovna Rada of Ukraine. As of December 31, 2020, the
NACP had performed anti-corruption examination of 36 draft laws," was working
on 2 more, and 1 opinion was issued on the draft law which was not registered in
the Parliament.

The NACP performs its anti-corruption examination differently from the
Committee. At the first stage, the NACP monitors the draft regulatory act. If
potential corruption-causing factors are identified, this draft law is subject to “full”
verification—the second stage of the anti-corruption examination, which results in
an issued opinion with recommendations. This explains why 32 out of 33 draft
laws analyzed by the NACP received a negative opinion. This may also justify the
relatively small quantity of opinions issued by the NACP, since “full”
anti-corruption examination is performed mainly for draft regulatory acts which do
potentially contain corruption-causing factors.

Thus, the criterion of completeness is not fully met, since the number of draft laws
analyzed by the NACP is currently low. On the other hand, the NACP analyzes not
only the text of the draft law but also the explanatory note. It should be noted that
the first opinion based on the results of the NACP anti-corruption examination
dates back to June 2020, and most of the opinions (21 out of 33) were issued in
October-November 2020. Maintaining this trend can have a positive impact on
the number of NACP conclusions, and thus make anti-corruption examination
performed by this agency more complete.

® https://nazk.gov.ua/uk/departament-koordynatsiyi-antykoruptsijnoyi-polityky/antykoruptsijna-ekspertyza/
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Most draft laws analyzed by the NACP concern economic policy and industry
development. Given the above data on the most corrupt areas where
corruption-causing factors have been identified by the Parliament, this focus
makes sense and shows that the prioritizing criterion is met.

In order to assess the results of anti-corruption examination performed by the
NACP, we have analyzed the situation with consideration of draft laws with
corruption-causing factors identified by the NACP in the Parliament.

Draft law N°1182-1-d

NACP opinion Adopted
date in the 1st reading Signed into Law
June 17,2020 May 24,2020 December 3, 2020
Draft law N°2285-d
NACP opinion Adopted
date in the 1st reading Signed into Law
June 17,2020 January 16, 2020 July 14, 2020
Draft law N°2655
NACP opinion Adopted
date in the 1st reading
July 9, 2020 June 16, 2020

Draft law N°3618

NACP opinion Under consideration
date by committees
July 14, 2020

Draft law N°3648

NACP opinion Adopted
date in the 1st reading Signed into Law
1July 16, 2020 July 16, 2020 September 30, 2020

Institute of Legislative Ideas



Anti-Corruption Examination of Draft Laws. Verkhovna Rada of the 9th Convocation

Supported
in amended version

Draft law N°3014
NACP opinion Adopted
date in the 1st reading Adopted
July 21,2020 June 16, 2020 September 30, 2020
Draft law N°2133
NACP opinion Adopted
date in the 1st reading

e

December 16, 2020

2

August 12, 2020

Draft law N°2788-d

NACP opinion
date

b

December 12, 2019

Adopted
in the 1st reading

\

e

August 14, 2020

Draft law N°3739

NACP opinion
date

e

June 19, 2020

Adopted
in the 1st reading

\

&

August 18, 2020

Draft law N°3361

NACP opinion
date

&

b

July 21,2020

Adopted
in the 1st reading

\J

August 19, 2020

Draft law N°3091

NACP opinion
date

2

June 2, 2020

Finalized
by the committee

\j

E

September 14, 2020

Draft law N°3979

NACP opinion
date

Under consideration
by committees

\j

September 29, 2020

\J
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Draft law N°3796

NACP opinion
date

Under consideration
by committees

&

October 2, 2020

Draft law N°2695

NACP opinion
date

Adopted
in the 1st reading

\

&

October 13, 2020

Draft law N°2207-1-d

NACP opinion
date

b

July 13, 2020

Adopted
in the 1st reading

\

&

October 16, 2020

Draft law N°2713-d

NACP opinion
date

2

July 21,2020

Awaiting consideration

\j

&

October 16, 2020

Draft law N°2194

NACP opinion
date

Adopted
in the 1st reading

\j

&

October 27, 2020

Draft law N°3318

NACP opinion
date

2

November 14,2020

Adopted
in the 1st reading

\j

2

October 28, 2020

Draft law N°4066

NACP opinion
date

2

June 17,2020

Awaiting consideration

\j

2

November 10,2020
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Draft law N°4167

NACP opinion
date

Awaiting consideration

2

November 10,2020

Draft law N°2555

NACP opinion
date

Under consideration
by committees

\

&

November 10,2020

Draft law N°2719

NACP opinion
date

Under consideration
by committees

\

2

November 10,2020

Draft law N°2195

NACP opinion
date

Adopted
in the 1st reading

\

\

e

November 11,2020

Draft law N°4231

NACP opinion
date

&

November 14,2020

Under consideration
by committees

&

November 12,2020

Draft law N°3876

NACP opinion
date

Processed
in the committee

\

November 27,2020

Draft law N°4187

\

NACP opinion Under consideration
date by committees
December 8,2020
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Draft law N°4187-1

NACP opinion
date

Under consideration
by committees

December 8,2020

Draft law N°4364

NACP opinion
date

Processed
in the committee

2

December 10,2020

Draft law N°4265

NACP opinion
date

Under consideration
by committees

\J

\J

December 10,2020

Draft law N°4344

NACP opinion
date

Processed
in the committee

&

December 10,2020

Draft law N°3875

NACP opinion
date

Processed
in the committee

\J

&

December 10,2020

Draft law N°4241

NACP opinion
date

Awaiting consideration

\J

2

December 15,2020

Draft law N°4403

NACP opinion
date

Processed
n the committee

\J

December 21,2020
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Draft law N°4367

NACP opinion Processed
date in the committee

s

December 31,2020

\J

Draft law N°4367-1

NACP opinion Processed
date in the committee

K

December 31,2020

\j

Draft law N°4353

NACP opinion Processed
date in the committee

\J

December 31,2020

As evidenced by the information provided, the NACP mostly conducts
anti-corruption examination of draft laws before their first reading in the
Parliament; yet, 36% of NACP opinions were issued after the respective draft law
has already been passed in the first reading. On the other hand, this enables
focus on relevant draft laws of a high priority and point out provisions that need
to be amended before the second reading, for MPs’ information. On the other
hand, the NACP should allocate resources for repeated anti-corruption
examination of the text prepared by MPs for the second reading, to 1) monitor the
consideration of comments and 2) identify new potential corruption-causing
factors in the amendments before the second reading. In this case, the
examination will be systemic. At the same time, as shown by the practice of the
Anti-Corruption Committee, examination of draft laws at early stages makes it
possible to stop the draft law from further consideration as early as in the first
reading.

| One interesting practice of the NACP is conducting anti-corruption
examination of draft laws not yet registered in the Parliament.”

g2 https://nazk.gov.ua/uk/documents/vysnovok-antykoruptsijnoyi-ekspertyzy-proyektu-zakonu-ukrayiny-pro-vnesennya-zmin-do-statti
-5-zakonu-ukrayiny-pro-osnovni-zasady-derzhavnogo-naglyadu-kontrolyu-u-sferi-gospodarskoyi-diyalnosti/

Institute of Legislative Ideas



Anti-Corruption Examination of Draft Laws. Verkhovna Rada of the 9th Convocation

Identifying corruption risks at this stage makes it possible to eliminate the
shortcomings of the project and register the “fixed” draft law in the Parliament,
which makes this activity more timely.

The anti-corruption examination of draft laws is carried out in strict accordance
with the Methodology developed by the NACP, so the criterion of
argumentativeness can be considered fully met.

Regarding the uniformity of approaches, in all NACP opinions, the results of the
anti-corruption examination by the agency are quite uniform both in their form

and content.

Regarding the impact of NACP opinions on the decision-making process in the
Parliament, so far:

N‘ «g
e 3 < 75%

draft laws analyzed by recommendations on ecommendations were
the NACP have become draft laws were taken taken into account
Laws into account

We also studied the draft laws passed in the first reading and those for which
amendment tables and texts were provided before the second reading. The
analysis of these documents has shown that in each such draft law the findings of
anti-corruption examination conducted by the NACP were at least partly taken
into account, namely: in draft law No. 2695, the executive act of a chief of police
was excluded from the list of grounds for preventative measures,” in draft law No.
2194, remarks on reviewing land management documentation were taken into
account,mand in draft law No. 3318, remarks concerning inexpediency of
determining the powers of extraordinary anti-epizootic Commissions through
regulations have been taken into consideration’”

3 http://wil.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67814
14 http://wil.cl.rada.gov.ua/pls/zweb2/webprocd_12pf3511=66970
15 http://wil.cl.rada.gov.ua/pls/zweb2/webprocd_1?pf3511=68554

Institute of Legislative Ideas




Anti-Corruption Examination of Draft Laws. Verkhovna Rada of the 9th Convocation

Thus, we can say that the binding nature of NACP recommendations is at a rather
high level, and considering the limited number of opinions issued by this agency,
it further proves that NACP should be more active in its activity on anti-corruption
examination.

Since the findings of NACP examination are available on the agency’s official
website and this activity is publicized on various information platforms, the
criterion of publicity is also met.

Anti-corruption examination of draft laws is carried out by the NACP in
compliance with the criteria of transparency and openness. Moreover, the
practice of cooperation between the ILI and the NACP indicates a high level of
consideration for ILI's remarks: each of the draft laws for which the ILI sent a
negative opinion to the NACP was ruled corrupt by the agency. The NACP
launched the anti-corruption examination of every draft law requested by the ILI.
The agency also informs its Public Council on the anti-corruption examination of
draft laws.

It is currently quite difficult to assess the clarity of the NACP examination, as the
number of analyzed draft laws is small. At the same time, the NACP publishes
brief analytical notes on the examination conducted and the main
corruption-causing factors identified.
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IV. COMPARING THE RESULTS AND EFFECTIVENESS
OF ANTI-CORRUPTION EXAMINATION OF THE
ANTI-CORRUPTION COMMITTEE AND THE NACP

In this section, we aim to study whether the NACP and the Anti-Corruption
Committee agree in their positions on the presence of corruption-causing factors
in draft laws. As baseline, we used all draft laws analyzed by the NACP.

® © ©

neg. rem. pOsS. N/A
opinion opinion opinion

Committee

Draft law NACP opinion opinion

1182-1-d
2285-d
2655
3618
3648
3014
2133
2788-d

3739

PWRIXIXIXXROX®
OOORX¥XOLE

3361
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3979
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2695
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4364 ) ©
4265 ) ©
4344 X S
3875 ) ©
4241 X @
4403 X S
4367 ) S)
4367-1 ) ©
4353 X e

The comparison shows that the positions of the Committee and the NACP
coincided only for two draft laws where corruption-causing factors were
found.

This can be explained by the fact that the Committee essentially has three types
of opinions: “complies with the requirements of the anti-corruption legislation”
(“positive”), “complies with the requirements of the anti-corruption legislation, but
there are some remarks” (‘with remarks”), “does not comply with the
requirements of the anti-corruption legislation” (“negative”). However, there are
no clear boundaries between draft laws “with remarks” and “negative” ones. In
other words, there are currently no clear official standards and guidelines on
anti-corruption examination of draft laws conducted by the Anti-Corruption
Committee; what is more, there is no methodology of this activity which would be
catered specifically for the Anti-Corruption Committee and based on its practice
of anti-corruption examination. At the same time, as practice shows, and as
described above, the Committee has not developed uniform rules to distinguish
between “negative” and “with remarks.”
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This ambiguity does not contribute to the effectiveness of the anti-corruption
examination conducted by the Anti-Corruption Committee. In this regard, the
Committee should develop its own methodology with a clear justification under
which circumstances the identified corruption-causing factors are a violation of
anti-corruption legislation, and when they are not. Another alternative is to do
away with “remarks” altogether and consider all provisions with
corruption-causing factors to be a violation of the anti-corruption legislation, with
the recommendation to amend the draft law.

Regarding the effectiveness of anti-corruption examination by the two entities,
we can conclude that currently, the examination conducted by the NACP is more
effective, though the activity of both requires improvement.

The Anti-Corruption Committee conducts significantly more anti-corruption
reviews than the NACP but does not examine supporting documents, including
explanatory notes, while the NACP does, describing the purpose of the draft law
in its opinions and identifying cases of inconsistency with the ostensible purpose.
At the same time, examination done by both entities is not systemic, since they
only analyze draft laws prepared for the first reading (the Anti-Corruption
Committee) or also draft laws which have been passed in the first reading (the
NACP). Neither agency analyzes all draft laws passed in the first reading, let alone
the second one.

Both entities do prioritize draft laws correctly, analyzing ones from the most
“risky” sectors first. At the same time, the NACP analyzes draft laws already
passed in the first reading, i.e. those draft laws which are a priority because they
have a high chance to be signed into law.

There are significant problems with timeliness with both agencies, which means
there is a lower chance of the anti-corruption examination findings being taken
into account, but the NACP practice is shifting towards earlier stages.

A major point in favor of the NACP in terms of quality is that it conducts its
anti-corruption examination in full compliance with the NACP Methodology, i.e.
the criterion of argumentativeness is met, while the Anti-Corruption Committee
does not have such a methodology.

Adherence to the previous criterion significantly affects compliance with the
criterion of uniform approaches. While the NACP opinions are quite uniform, the
findings of the Anti-Corruption Committee are sometimes contradictory.
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Regarding the binding nature of the recommendations, currently, more
recommendations based on NACP findings have been taken into account, while
designated committees have taken into account only 5 negative opinions issued
by the Anti-Corruption Committee.

Unlike the Anti-Corruption Committee, the NACP publishes its opinions in a single
place—on the official website, which indicates a higher level of publicity of these
activities.

Both entities’ examination can be considered quite transparent and open.

As for the clarity, the NACP is somewhat better with this criterion than the
Anti-Corruption Committee.
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V. ANTI-CORRUPTION EXAMINATION BY OTHER ENTITIES

Anti-corruption examination is also conducted by the Ministry of Justice of
Ukraine using the aforementioned Anti-Corruption Examination Methodology.
Between September 2019 and September 2020, the MoJ conducted 381 reviews
of draft laws, with only 3 ruled negative. The Ministry primarily focuses on
anti-corruption examination of bylaws, as the number of their issued opinions on
bylaws is much higher than those concerning draft laws. In addition, there are no
transparent rules for initiation of a review by the MoJ (which are actually legal
reviews, not strictly anti-corruption), and there is no open information on whether
the results of such reviews are taken into account. In addition, the Law of Ukraine
“On Corruption Prevention” empowers the MoJ to conduct anti-corruption
examination of draft acts considered by the Cabinet of Ministers of Ukraine as
well as all regulatory acts subject to registration. Draft laws initiated for
consideration in the Parliament by MPs are not subject to mandatory examination
by the MoJ. Thus, the overall impact of MoJ’s anti-corruption examination is
rather low considering the total number of draft laws registered in the Parliament.

Civic anti-corruption examination of draft laws conducted by the Institute of

Legislative Ideas during the 9th convocation of the Parliament (as of December
31, 2020) has resulted in 1617 analyzed draft laws, including:

159 567 183 @

with negative opinions with remarks with positive opinions
(contain corruption- (35.07 %) (do not contain
-causing factors) corruption-causing factors)
(9.83%) (55.1 %)

Having analyzed the decisions of the Anti-Corruption Committee concerning
draft laws with remarks or inconsistent with the anti-corruption legislation, we can
say that 80% of ILI remarks have been taken into account by the Anti-Corruption
Committee in decision-making concerning draft laws.
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As part of civic anti-corruption examination, ILI has issued opinions
concerning over 55% of draft laws registered in the Parliament.

In addition to fruitful cooperation with the parliamentary committee, the ILI has
initiated the first NACP anti-corruption reviews, including examination of draft
laws “On Internal Water Transportation,” “On Realtor Activity,” “On Amendments
to the Law of Ukraine ‘On Public Procurement’ Concerning Creating Conditions
for Sustainable Development and Modernization of the Domestic Industry.” What
is more, ILI opinions have been taken into account by the NACP in analysis of
other draft laws.
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VI. FINDINGS AND RECOMMENDATIONS

The filter of anti-corruption examination is currently best implemented by two
public agencies, the Parliament represented by the Committee on
Anti-Corruption Policy and the National Agency on Corruption Prevention. At the
same time, based on the findings of this study, we find it necessary to provide
recommendations for further improvement of anti-corruption examination of draft
laws with regard to specific criteria of its effectiveness.

Recommendations to the Anti-Corruption Committee

01. Conduct comprehensive anti-corruption examination of draft laws at all
stages of their consideration in the Parliament.

The analysis of draft laws not only in preparation for the first reading but also
at the further stages will make the anti-corruption examination by the
Committee more comprehensive. In order to monitor whether the identified
corruption-causing factors have been eliminated before the final adoption of
the draft law, the Committee should develop changes to the Rules of
Procedure and the necessary methodological framework. The Committee
should conduct its examination in a comprehensive manner, i.e. study not
only the text of the draft law, but also the explanatory note and other
supplementary documents. The implementation of these recommendations
will allow to achieve the criterion of completeness of anti-corruption
expertise.

02. Focus on draft laws that have a real prospect of becoming laws in the near
future.

The aim is to examine all the registered draft laws, but considering objective
limitations, it makes sense to focus on draft laws “with a high potential,”
prioritizing their examination over others and thus complying with the
respective criterion.

03. Approve the examination results faster.

Currently, most opinions are issued by the Committee after the draft law has
already been considered by the designated committee. Therefore, approving
the examination results within the period stipulated by the Parliamentary
Rules of Procedure and the internal Rules of Procedure of the Anti-Corruption
Committee, as well as increasing the number of meetings of the
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Anti-Corruption Committee and its subcommittees dedicated to the
anti-corruption examination will make it more effective and timely, allowing
more consideration for the results of such examination.

04. Develop and use original anti-corruption examination methodology.

The lack of an anti-corruption examination methodology negatively impacts
the quality of this examination as well as its effectiveness. Therefore, the
development of a high-quality, professional and evidence-based
methodology for anti-corruption examination of draft laws and its further use
by the Committee will help it comply with the criterion of argumentativeness
and significantly improve upon other criteria as well.

05. Develop a uniform practice of form and content of anti-corruption
examination findings and do away with the use of “medium” score (“with
remarks”).

Currently, there is no unified form of Committee opinions, and the practice of
ruling draft laws consistent or inconsistent with anti-corruption legislation is
somewhat uneven. “Remarks” in issued opinions are often quite significant
and attest to corruption risks in the draft law. Therefore, it makes sense to do
away with “remarks” altogether and consider all provisions with
corruption-causing factors to be a violation of the anti-corruption legislation,
with the recommendation to amend the draft law. Compliance with these
recommendations will help with the uniform approaches criterion and thus
make the examination done by the Committee more effective.

06. Monitor whether recommendations provided in the issued opinions have
been taken into account.

The main purpose of anti-corruption examination is to prevent provisions
containing corruption-causing factors from becoming law. Therefore, it is a
key task of the Committee to ensure that the recommendations made as a
result of the examination should be taken into account. If this point is
monitored and grounds for failure to take these recommendations into
consideration are recorded, this will make the examination more effective
and help achieve the criterion of binding nature of the recommendations.
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Publish the results of the anti-corruption examination on the Committee's

website and publish the minutes of the Committee's meetings in a timely
manner.

08.

09.

Currently, examination findings are not published on the Committee website,
even though the relevant section has been set up. There are also significant
delays in publishing the minutes of the Committee's meetings. If these
shortcomings are fixed, the criterion of publicity will be met.

Engage non-governmental stakeholders in Committee meetings.

We recommend publishing draft opinions before Committee meetings, which
will enable stakeholders to contribute their points before final opinions are
approved by the Committee. The participation of the pubilic,
non-governmental organizations and international partners in the Committee
meetings during the consideration and discussion of draft laws with concerns
voiced by such stakeholders will make the decisions made at Committee
meetings more legitimate and just. This will contribute to the effectiveness by
meeting the criterion of transparency and openness.

Publish materials with systematized corruption-causing factors and

relevant recommendations for lawmakers.
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Anti-corruption examination of draft laws should have a preventive effect and
help improve the quality of adopted laws. For this purpose, materials should
be published with systematized corruption-causing factors and contain
recommendations for lawmakers on how to prevent corruption risks in
legislative provisions in the future. Implementing these recommendations will
improve the clarity of examination and thus its effectiveness.
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Recommendations to the NACP

01. Increase the scope of “fully verified” draft laws, conduct repeated
anti-corruption examination of draft laws prepared by Parliament committees
for the second reading.

Currently, very few draft laws have been “fully” verified by the NACP, and
there is no repeated examination of draft laws prepared for the second
reading. In addition, deadlines should be calculated to make sure the
recommendations can be taken into account. The future progress of risky
draft laws in the Parliament should also be monitored. The implementation of
these recommendations will allow to achieve the timeliness and
completeness of the examination.

02. Monitor whether recommendations provided in the issued opinions have
been taken into account.

The findings of NACP examination are quite substantial, and the
recommendations are profound, with potential to eliminate the identified
corruption risks. However, it usually remains unknown whether specific
recommendations of the NACP have been taken into account in further
consideration of the draft law in the Parliament. Analysis of this progress and
finding out the reasons why certain recommendations have been taken into
account or not may help fix the shortcomings of the examination and
eventually contribute to the achievement of binding nature of the
recommendations.

03. Publish information on draft laws that went through prior screening and
are not subject to full verification based on screening results.

The NACP’s anti-corruption examination takes place in two stages, and only
draft laws previously selected through screening proceed to full verification.
The NACP issues opinions based on the results of this verification. However,
there is no information on draft laws which have been through prior screening
and did not end up selected for full verification, which makes it impossible to
assess either the quantity of the screened draft laws or the results of this prior
analysis. If this information is published, this will contribute to the publicity of
the anti-corruption examination by the NACP.
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04. Increase stakeholder engagement in prior screening and full verification of
draft laws.

The participation of the public, other government agencies,
non-governmental organizations and international partners both in the
preliminary screening of draft laws and in the process of their full verification
can improve the quality and effectiveness of NACP anti-corruption
examination and promote transparency and openness of such activities.
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